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In a new rule issued on October 26, 2023, the National Labor Relations Board (“Board”
or “NLRB”) greatly expanded its definition of “joint employer” to include any business
that merely possesses the authority to control an essential term and condition of
employment of another business’s employees - even if it never exercises that control.
Under the Board’s prior rule, an entity would only be deemed a joint employer if it
directly and regularly exercised some control over another business’s employees with
respect to such matters as their hiring, firing, wages, and benefits, or over the manner
those employees performed their work. While the Board’s new, expansive definition
technically applies only to those rights provided to employees under the National
Labor Relations Act (“NLRA”), it could potentially be used to support arguments that
businesses that are deemed “joint employers” under this rule are also joint employers
under other employment laws such as discrimination, harassment, and wage laws. All
employers, therefore, should take heed of this important change.

According to the Board’s new rule, whenever an entity controls, or has the authority
to control, any of the following seven “essential” job terms of another business’s
employees, it will be deemed the employees’ joint employer: “(1) wages, benefits, and
other compensation; (2) hours of work and scheduling; (3) the assignment of duties
to be performed; (4) the supervision of the performance of duties; (5) work rules and
directions governing the manner, means, and methods of performance of duties and
the grounds for discipline; (6) the tenure of employment, including hiring and discharge;
and (7) working conditions related to the safety and health of employees.™

"Importantly, a recent court filing indicates that the Board’s rule might expand even further. On November 6,
2023, the Service Employees International Union (“SEIU”), which generally supports the rule, filed a challenge to
it, purportedly seeking to have businesses deemed joint employers whenever they have the authority to control
any “mandatory subject of bargaining” — not just one of the above-listed, seven “essential” terms. As there are
numerous mandatory bargaining subjects, such as parking, clothing allowances, and bulletin boards, such a rule
would bring many more businesses under its purview.
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The scope of businesses that could potentially be affected by the new rule is large.
The Board expressly noted that the rule likely would impact five types of businesses
whereitis common for one (usually larger) entity to dictate one or more aspects of another
(usually smaller) entity’s working conditions: contractors that retain subcontractors;
franchises; temporary staffing agencies; businesses that use temporary staffing
agencies; and labor unions. By way of example, therefore, a company that bolsters its
workforce with a staffing agency’s employees could be deemed those employees’ joint
employer if, as is common, it supervises their work. Similarly, a franchisor that directs
its franchisee’s hours of operation or work requirements could be deemed a joint
employer because it is, at least indirectly (and theoretically), dictating the franchisee’s
employees’ work schedules and the manner, means, and methods of their work.

Upon being deemed a joint employer, a business will incur significant legal obligations.
Under the rule, joint employers of unionized employees will have to bargain collectively
with their union representatives. Moreover, this bargaining obligation will extend to
any term or condition of employment over which the joint employer has or exercises
control — even those beyond one of the above-listed seven “essential” job terms.
Additionally, joint employers will also have to respond to alleged unfair labor practice
charges brought by employees or their union. Moreover, given the weighty influence
that Board rules often have in employment matters generally, it is possible that going
forward, courts may consider whether a business is a joint employer under this rule
when determining whether it is liable as an employer under another employment law.

The new rule will take effect on December 26, 2023, and the new standard will apply
to cases filed after that date.?

Key Takeaways

The Board’s new joint employer rule is almost certain to lead to an increase in claims by
persons that another business — usually a larger, wealthier business - jointly employs
them along with their actual employer. Thus, we recommend that businesses review
their contracts with their staffing agencies, subcontractors, vendors, and franchises,
to determine whether, and to what degree, they have authority over that entities’
employees. In some circumstances, it may decide to revise those contracts to remove
certain control, especially when it does not need it or regularly exercise it.

2This rule has been classified as a major rule subject to Congressional review. If Congress disapproves of the
rule, it will have no effect. Additionally, if the Congressional review results in a change to the rule’s effective date,
the Board will either establish a new effective date or withdraw the rule by notice in the Federal Register.
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Our Sills Cummis Employment and Labor Practice Group
can assist employers regarding the issues raised in this alert.

__________________
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