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They are the new trends hitting the
office market nationwide—

collaborative, open-space offices; co-working spaces; innovative
common area amenities—and both landlords and tenants, and the
attorneys advising them, should be prepared to address the unique
leasing issues attributable to the new look of the office space.

This article explores the new trends in
the office market, reviews the particular
considerations for landlords and tenants,
and provides practical guidance for
addressing these issues in the typical
office lease.

The Office Reimagined

The 1980s saw a boom in office
buildings in New Jersey, and the blue-
prints for offices then centered around
isolated, one-dimensional workplaces.
That was all before information tech-
nology and the globalization of busi-
ness hit the big time, and a new type of
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worker was introduced to the mix: the
Millennial." These workers are more
socially interconnected, work collabo-
ratively and value innovation and
mobility. All of these changes have
brought about shrinking office foot-
prints and tenant requirements for
open, collaborative spaces, with the
flexibility to accommodate their grow-
ing (or shrinking) needs.

Tenants are also seeking innovative
common areas. They want those spaces
to be close to public transit and walka-
ble suburban main streets, or alterna-
tively to have similar experiences and

options within the common areas of
their buildings. Savvy landlords are
answering the call by offering fitness
centers, food truck options, amphithe-
aters, coffee lounges with baristas, nap
rooms and wellness centers (just to
name a few) as part of office building
amenities.

The co-working space concept is also
on the rise, and itself poses a different set
of issues for office landlords and tenants.
The number of co-working spaces world-
wide is growing at an amazing pace.
While only 600 such spaces existed in
2010, recent studies indicate more than
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26,000 sites are expected nationwide by
next year.?

Landlord Considerations

In this evolving atmosphere, land-
lords will face a variety of issues: tenant
preferences for unique amenities; tenant
demands under work letters and tenant
allowances; liability concerns surround-
ing co-work arrangements; and the
impact on end-of-term requirements.

Amenities

According to a leading brokerage
firm, formerly only about three percent
of an office building was committed to
common area amenities, typically fit-
ness centers and cafeterias; now that
number has jumped to 10 to 12 percent
of an office complex’s space.’ This is due
in large measure to tenant demands.
Some recent examples of these luxury
office amenities include beer and wine
taps, a gym with private showers, arcade
games, foosball, and baristas located
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within areas of the building accessible to
all occupants. Tenants are also asking for
dedicated event spaces, rooftop patios,
licensed daycare centers, and even guar-
anteed discounts on such services.
Tenants are not just requesting these
amenities, they are insisting upon them
by including contingencies in their leas-
es akin to the retail space lease contin-
gencies requiring certain anchor tenants
at shopping centers. Details of such con-
tingencies was provided below, in the
“Tenant Considerations” section, but
suffice it to say that as with any such
contingencies the landlord should nego-
tiate ample deadlines for completion,
taking into account any third-party
operator’s timeframes; include force
majeure concepts; and provide generous
grace periods before rent abatement and
termination rights become effective.
Depending on the negotiating power of
the tenant, the landlord should resist
giving any termination rights to a ten-
ant, particularly because such rights may

affect the landlord’s ability to finance or
refinance its project in the future.

Another consideration for landlords
in this regard is the investment of capi-
tal to develop these upgrades, and how
best to recoup the costs. Landlords may
pass these costs along to tenants via base
rent or operating expenses, or both.
Most tenants will not agree to pay for
upgrades in a lump sum, and in such
cases the parties will typically reach a
compromise—the costs are amortized
over the useful life of the improvement
or the term of the lease, or another tax
advantageous method, with interest at a
specified rate (factors landlords will
want to set at their sole discretion), and
only the annual amortization of such
costs will be included in annual operat-
ing expenses.

Work Letters/Allowances

While in the past the typical work
letters tended to include installation of
offices and

partitions, executive
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enclosed conference rooms, open-space
work plans may require demolition of
partitions; installation of sliding walls,
moveable screens and features; and
upgraded technology. In short, these
work letters call for more flexibility for
the tenant’s evolving needs. At first, one
might think this simplification of the
workspace means simplified work plans
and diminished tenant allowances. That
may not be entirely accurate. Demolish-
ing walls, reconfiguring building sys-
tems (including HVAC) and installing
high-tech features to accommodate an
open-space plan could bring with it a
hefty price tag. Thus, landlords should
be wary of the costs upfront and set
basic rents (which include the amortiza-
tion of tenant improvements expenses)
and any tenant allowances appropriate-
ly. Some tenants will opt to undertake
the work themselves, in which case the
landlord should reserve its right in the
lease to have ample review and approval
rights of the tenant’s plans and the right
to maintain a supervising role in the
undertaking of the fit-out.

Co-Working

A 2018 report by brokerage firm
Jones Lang LaSalle (JLL) found that co-
working was the second largest area of
leasing activity in the nation, beating
out the finance and insurance, health-
care and law firm sectors.* In 2018
alone, it made up nearly two-thirds of
the country’s office market occupancy
gains, and is a sector that has grown an
average of 23 percent each year since
2010.° The inherent risks to landlords in
these shared-space arrangements is the
potential for increased liability from
multiple, unrelated users and occupants,
and potential strains on building servic-
es and common areas. To minimize the
risks, landlords should take a fresh look
at certain provisions in their leases.

First, landlords can help manage the
potential risks by reviewing their stan-
dard and

insurance requirements
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indemnification provisions. Multiple
users come with the potential for
increased injury and property damage.
Increasing the limits of the tenant’s
commercial general liability insurance,
in consultation with the landlord’s own
insurance brokers or risk managers, and
making sure the policies include the
landlord as an additional insured, will
help mitigate the landlord’s exposure in
the event of an issue. Another risk-shift-
ing measure is requiring that indemnifi-
cation provisions in leases not only
indemnify the landlord for acts or omis-
sions of the named tenant, but also for
acts and omissions of any user or occu-
pant of the premises.

A guaranty from a corporate parent
of the tenant or a personal guaranty
from an individual having ownership or
control of the tenant should also help
mitigate the risk multiple space users
may have on landlords. The guarantor
should secure payment of rent and
other monetary funds to the landlord,
and should guaranty performance and
compliance obligations of the tenant
under the lease. Thus, even though the
landlord has no privity of contract with
the individual occupants, the guaranty
offers additional protections directly
from what should be a financially sound
source. In that regard, the landlord
should require periodic submission of
financial statements concerning the ten-
ant and any guarantors.

Strains on building services and utili-
ties, and impacts on a building’s insur-
ance and common areas, may also be
impacted by the co-working use, and
landlords will want to pass all these
additional costs on to the tenant. For
example, if the HVAC system becomes
overtaxed because of an increase in
occupants, landlords may provide sup-
plemental units, and provide in the
lease that the cost of such additional
HVAC is borne by the tenant. The land-
lord may also insist on a provision
whereby increases in its costs to insure

the building and property resulting
from such tenant’s particular use be
reimbursed by the tenant as part of
operating costs. Yet another means to
address the potential problems of multi-
ple, unrelated users is for the landlord to
set limitations on parking rights and
occupancy maximums for the premises.

End of Term

The open-space office concept poses
issues for the end of the lease term that
should be addressed by the parties
upfront. Landlords must consider how
functional the space will continue to be
after the tenant using the open space
has vacated. If initial improvements
required the demolition of walls and
partitions, the landlord will have to con-
sider whether the next tenant will want
a more traditional office space. Special-
ized installations, like floor inlays with
company logos, should be removed by
the tenant upon the expiration of the
lease term, or earlier termination of the
lease, at the tenant’s expense. In short,
parties to the lease will have to negotiate
upfront what stays and what must be
removed or replaced at the end of the
lease term.

Tenant Considerations

On the other side of the same coin is
the tenant seeking customizable, flexible
space that is fluid enough to accommo-
date its quickly changing workplace
needs. The same basic considerations
that affect landlords will also affect ten-
ants of the open-space concept premises.

Amenities

Whereas in the past, tenants may
have only required a common lobby,
cafeteria and onsite parking facilities,
they are now looking to provide their
employees with restaurant, fitness and
leisure options. Tenant-favorable lease
provisions in this regard provide that if a
specified amenity or service is not com-
pleted and operational, or not offered,
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within a given time frame after the lease
is signed or the premises are delivered to
the tenant, then the tenant has the
option to obtain a rent credit for each
day of delay, or may even go so far as
providing the tenant a right to terminate
the lease. While landlords will want to
limit tenant rent abatement and termi-
nation rights, tenants with the right bar-
gaining power will have ample opportu-
nity to insist on these provisions. As for
the costs associated with these upgraded
amenities, the tenant should negotiate
to specifically exclude from operating
expenses the costs of upgrades or alter-
ations undertaken during the lease term,
unless such capital improvements are
required by governmental authority after
the commencement date or otherwise
provide a savings in operating expenses.
From the tenant’s perspective, such
expenditures are long-term landlord
investments that will either be recouped
via base rentals or are otherwise the cost
of doing business. However, where the
landlord insists on recouping its costs,
and the parties agree to amortize the
costs, the tenant will want the rate of
amortization to be over the useful life of
the improvement, as opposed to only
the remaining term of its lease. That, of
course, puts the landlord at risk of not
being reimbursed for the full amount of
its investment because most leases will
expire before the end of the full amorti-
zation term and new leases will likely
exclude capital expenditures incurred
prior to their commencement dates, so
tenants should expect landlord resist-
ance to these proposals.

Alterations

While the open-space floor plan is
decidedly simplistic and cost effective
for the tenant, there are hurdles that
must be overcome by the tenant. First of
all, not all landlords will be at the ready
to tear up walls and refurbish building
systems to accommodate open-space
floor plans. Tenants and landlords must
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work cooperatively to reimagine an
existing space as cost-effectively as pos-
sible, and it is prudent to do so upfront,
before a lease is signed. The lease should
address tenant improvement plans and
set out a clear process for review and
approval of them. Another considera-
tion for the tenant is the prospect that
the open-space concept may not eventu-
ally work for its workforce. Some
research has shown that the open-space
concept actually reduces productivity
because of the increased noise levels,
and decreases face-to-face interaction.
Thus, provisions for future alterations
should clearly provide tenant rights to
remodel the premises with limited land-
lord interference; in other words, if the
landlord needs to consent, then the
consent should be reasonable.

Co-Working

The main concern for the tenant run-
ning a co-working business is liability.
Tenants need to understand how to miti-
gate their own exposure so they will be
prepared to honor the insurance and
indemnity requirements of their own
lease. This means insuring their occupan-
cy and shared services agreements with
co-working users clearly set forth mainte-
nance, repair, insurance and indemnity
obligations, as well as obligate users to
comply with the lease terms.

End of Term

As already stated above, end-of-term
issues will need to be negotiated upfront
to address the somewhat unique tenant
improvement provisions in open-space
workspaces. The tenant will want the
landlord to agree that initial improve-
ments do not need to be removed, or at
the very least will want to know upfront
what the landlord’s expectations for
premises restoration will be. For possible
future alterations, the tenant will also
want to know upfront whether the land-
lord will
improvements or installations via a

request removal of any

notice from the landlord given at the
time the landlord is notified of the ten-
ant’s intentions.

Conclusion

It is a bold, evolving time in the office
sector, and the benefits for both land-
lords and tenants abound, but so does
the potential for issues and risks. The
most prudent parties will take a closer
look at standard lease provisions, with
an eye out for how the new trends in this
sector should be addressed and how
inherent risks should be mitigated. &2
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