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Decision Should Provide Clarity in an Area
of Law that Affects a Significant Portion of the
Health Care Industry

Mark S. Olinsky / Nicholas S. Bahnsen

once again this term on the False Claims Act, 31
U.S.C. § 3729 et seq. (FCA). The case is Kellogg
Brown & Root Services, Inc. v. United States ex vel. Carter.!
At issue are two questions of statutory interpretation
that, if resolved, could add a much-needed level of cer-
tainty regarding two important defenses to FCA liability.
At least one Court of Appeals has held that a 1942
law suspending the statute of limitations for frauds
against the United States during times of war has pre-
served all civil FCA claims since at least 2002, just after
Congress authorized the use of military force in Iraq.?
As the petitioner points out, however, the appellate
court’s holding suggests that the United States could
be “at war” indefinitely, which in turn would also sus-
pend the statute of limitations on FCA claims indefi-
nitely.? In other words, the first issue before the court
is whether potential FCA defendants might still be on
the hook for actions that occurred as many as 13 years
ago, and perhaps far longer.

That same Court of Appeals also held that the FCA’s
statutory “first-to-file” bar prevents FCA defendants
from having to defend multiple claims at the same time
but does not shield a defendant from successive suits
once the initial action is resolved or dismissed. In this
sense, the provision operates more to establish a litiga-
tion queue than as a substantive limit on prosecution.
In light of the significant monetary awards available
to successful qui tam relators, potential FCA defen-
dants can be assured a supply of willing prosecutors.
The second issue before the Court is whether and to
what extent this pool of potential relators should be
restricted.

The FCA remains a centerpiece of the federal gov-
ernment’s health care fraud and compliance enforce-
ment program. According to Department of Justice

The U.S. Supreme Court is expected to weigh in
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figures, the government recovered nearly
$5.69 billion from fraud settlements and
judgments in 2014.* Of that amount, $2.3
billion was related to health care fraud —
from pharmaceutical and device manu-
facturers to hospitals to other health care
providers.® This marks the fifth consecu-
tive year in which the federal government
has recovered more than $2 billion in false
claims cases related to federal health care
programs such as Medicare and Medicaid.®
Defending and potentially settling an
FCA claim can be a very costly and time-
consuming endeavor. Naturally, the results
of'this case will have particular importance
for any member of the health care indus-
try operating under the threat of such
a burden.

Case BACKGROUND

Kellogg Brown & Root Services, Inc. (KBR)
obtained a contract with the U.S. military in
Iraq to provide logistical services including
water purification services, and Benjamin
Carter was hired by KBR as a water purifi-
cation operator. According to Carter, these
services were not actually performed by
KBR, and KBR also had a policy of requir-
ing employees to submit timesheets indi-
cating 12-hour work days regardless of how
much work was actually done.

In 2006, Carter filed his first FCA suit
against KBR, alleging fraud in the failure
to actually test water for purity and alleg-
ing the submission of fraudulently inflated
invoices. The government declined to inter-
vene and, before trial, informed the parties
of a related FCA action that had been filed
in California in 2005. Based upon the first-
to-file bar, the district court granted KBR's
motion to dismiss Carter’s suit without
prejudice.

While Carter pursued an appeal, the
California case was dismissed. As a result,
Carter filed suit with a complaint that was
substantially identical to his original one.
The district court again granted KBR’s
motion to dismiss without prejudice,
finding that Carter’s original action was

still pending when he filed the second
suit. Carter then voluntarily dismissed
his original complaint and refiled the
case a third time. Again, the government
declined to intervene, and again, the dis-
trict court found that two related actions
filed in 2007 were pending at the time of
Carter’s latest filing. This time, however,
the district court dismissed the case with
prejudice, holding Carter's claims were
time-barred by the six-year statute of
limitations. Carter timely appealed to the
Fourth Circuit.

In a divided opinion, the Fourth Circuit
reversed the district court and held that the
Wartime Suspension of Limitations Act, 18
U.S.C. § 3287 (WSLA), tolled the statute of
limitations applicable to Carter’s claims.
Further, the court held that the WSLA
would continue to apply and toll the stat-
ute of limitations until the President or
Congress formally declared an end to hos-
tilities. The court also held that, although
related actions were pending when Carter
filed the third suit, those actions had since
been resolved and were no longer “pending”
as contemplated by 31 U.S.C. § 3730(b)(5).
Accordingly, that provision no longer
served as an impediment to Carter’s still-
timely claims, and the district court’s dis-
missal with prejudice was in error.

The Supreme Court granted KBR's peti-
tion for a writ of certiorari and heard oral
argument on January 13, 2015. The two
issues raised are 1) whether the WSLA
applies to civil FCA claims by qui tam rela-
tors; and 2) whether the FCA's first-to-file
bar remains in effect once the original
related action is no longer pending.

Doks THE WARTIME SUSPENSION

of LimitaTioNs AcT ToLL THE STATUTE

of LimiTATIONS?

The first issue the Court is poised to address
is whether the WSLA applies to the facts of
this case and permits Carter to bring the
action at all. The FCA provides that civil
actions must be commenced within six
years of the date of the act constituting a
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violation.” Whether there is some other
statutory provision that overrides the limi-
tations period set by the FCA is the ques-
tion the Supreme Court faces in this case.
According to the Fourth Circuit, just such a
statute can be found in the WSLA.

Congress first passed the modern WSLA
in 1942 in response to concerns over ram-
pant war profiteering. The original 1942
text read: “the running of any existing stat-
ute of limitations applicable to offenses
involving the defrauding or attempts to
defraud the United States...and now indict-
able under any existing statutes shall be
suspended...”® In 1944, Congress passed
the Contract Settlement Act of 1944, which
amended the WSLA text by removing the
phrase ‘now indictable.” During its com-
prehensive recodification of U.S. criminal
law in 1948, Congress placed the WSLA in
Title 18, the criminal code.

In 2008, the WSLA was amended as part
of the Wartime Enforcement of Fraud Act!
such that the current text of the WSLA
reads, in relevant part:

When the United States is at war
or Congress has enacted a spe-
cific authorization for the use of
the Armed Forces...the running of
any statute of limitations applica-
ble to any offense ... involving fraud
against the United States...shall be
suspended until 5 years after the
termination of hostilities as pro-
claimed by a Presidential proclama-
tion, with notice to Congress, or by a
concurrent resolution of Congress.

18 U.S.C. § 3287.

The crux of the issue is how to con-
strue the term “offense” as contained in
the WSLA. KBR contends that the WSLA
does not apply to civil offenses because the
WSLA has been, from its inception, exclu-
sively applicable to criminal offenses.!'
Carter answers that the 1944 amend-
ment, which excised the “now indictable”

language, evidences a clear Congressional
intent to expand the reach of the WSLA to
include civil frauds such as those covered
by the FCA."3

Siding almost entirely with Carter, the
Fourth Circuit majority reasoned that the
WSLA does not require a formal declaration
of war.!* Further, the military operations in
Iraq in 2005, pursuant to an Authorization
for the Use of Military Force, were suffi-
cient for a finding that the United States
was “at war.”!> From that point, the panel
held that the United States remains “at war”
because neither the President nor Congress
via resolution has formally declared a ces-
sation of hostilities.'®

The court then grappled with the more
fundamental question of whether the
WSLA applies to civil actions at all. It found
Carter’s view more persuasive, noting “had
Congress intended for ‘offense’ to apply
only to criminal offenses, it could have
done so by not deleting the words ‘now
indictable’ or it could have replaced that
phrase with similar wording.”'” Lastly, the
court dismissed the notion that the WSLA
is inapplicable to actions brought by rela-
tors. Such an exception would undermine
the overall purpose of the FCA: to root out
fraud against the United States.'®

At oral argument, those justices who
spoke appeared uniformly skeptical of the
idea that the WSLA applies to civil FCA
claims. Accepting that the 1942 statute
applied exclusively to criminal offenses,
the Court appeared to have serious doubts
that the 1944 amendment actually had
the effect proffered by Carter. As noted by
Justice Alito, one might expect that such
a “big change” would produce “a bit of evi-
dence here or there that that's what was
intended...”!® Instead, there is virtually
nothing in the legislative history directly
suggesting that a change was intended.
Moreover, the Court appeared receptive to
KBR’s argument that the word “offense,” as
used throughout Title 18, refers to criminal
violations without exception. The Court
did not appear concerned with whether
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the WSLA applied to qui tam actions or only
those pursued directly by the government.

KBR’s briefs argued that the rule estab-
lished by the Fourth Circuit would lead to
an indefinite suspension of the limitations
period for FCA claims. For all intents and
purposes, KBR argued, the United States
has been “at war” under the Fourth Circuit’s
definition for much of the past 70 years and
it is unclear whether a formal cessation will
ever occur.?’ Such open-ended suspension
would directly contravene a longstanding
Congressional policy favoring repose. In
response, Carter attempted to focus the
Court on the facts, reminding the justices
that the acts alleged were committed by a
war contractor in a war theatre. In Carter’s
view, the Court need not decide whether
all civil claims under the FCA are tolled by
the WSLA, only those that are war-related.*

A finding that the WSLA is inapplicable
to civil FCA claims* should provide all in
the health care industry with a measure of
relief. Notably, such a holding would mean
that the six-year statute of limitations would
in most cases be the outer limit for filing
a timely action. Even if the Court were to
take a more nuanced approach and limit
the application of the WSLA to war-related
frauds, a significant portion of potential
health care-related FCA cases would be
excluded from the WSLA's reach. On the
other hand, a complete affirmation of the
Fourth Circuit's holding would mean that
hospitals, device manufacturers, health
care providers, and others could be hauled
into court for acts over a decade in the past.
At a minimum, such a ruling would require
additional litigation to determine just how
far back liability would reach.

Doks THE FIRsT-TO-FILE BAR SHIELD
DEFENDANTS FROM SUCCESSIVE SuITs?

The second statutory question raised by the
KBR case involves the so-called first-to-file
bar found at 31 U.S.C. § 3730(b)(5). As the
procedural history of the case indicates,
Carter has now attempted to file this claim
four separate times. The government has

declined to intervene in each case. In addi-
tion, another related case has been pending
that has prevented each of Carter’s actions
from proceeding. All of those related actions,
however, have been dismissed without a
resolution on the merits. The issue is what
effect these facts should have on Carter’s
ability to continue the pursuit of his claim.

The first-to-file bar was added to the FCA’s
statutory scheme in 1986 during an update
to the entire FCA. The 1986 revisions are
largely regarded as pro-relator in that a
principal aim was to correct the situation
in which a relator’'s mandatory notification
of the government of the facts simultane-
ously operated to bar the relator’s action
because the government then possessed
knowledge of said facts.” Section 3730(b)(5)
reads: “When a person brings an action
under this subsection, no person other than
the Government may intervene or bring a
related action based on the facts underly-
ing the pending action.” Where applicable,
the bar removes subject matter jurisdiction
from the court to hear the relator’s claim.*

As framed by the parties, the question
is whether the first-to-file bar operates as
a bar on all future litigation, or more as a
“one-case-at-a-time” rule. On this point, the
circuits have split. The Courts of Appeals
for the Fourth, Seventh, and Tenth Circuits
agree that the bar exists only while a related
case is pending; those in the First, Fifth,
and Ninth Circuits have held that once
barred by the provision, an action cannot
be revived.? Both sides point to the statu-
tory text and purpose as well as legislative
history to make their cases.

The Fourth Circuit, again siding with
Carter, held that “once a case is no longer
pending the first-to-file bar does not stop a
relator from filing a related case.””® Tobe clear,
the panel majority found the first-to-file bar
applicable to Carter’s claims in that at least
onerelated case was pending at the time Carter
filed his case. The court reasoned, however,
that the statutory bar of section 3730(b)(5)
is distinct from the doctrine of claim preclu-
sion and only applies while a related action
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is pending. In this sense, Carter’s action was
properly subject to dismissal without preju-
dice. According to the Fourth Circuit, this
interpretation accords “pending” its plain
meaning and comports with the overall
purpose of the FCA’s provisions permitting
qui tam actions in the first place.”

On this point the Supreme Court
appeared more receptive to Carter’s side.
At one point during oral argument, Justice
Kennedy noted that KBR is essentially writ-
ing the word “pending” out of the statute
entirely.” Later, Justice Ginsburg registered
her concern that a lifetime bar would serve
to create a “race to judgment,” and leave
a relator’s recovery subject to great uncer-
tainty.?® Echoing this point, Justice Breyer
confirmed that the qui tam provisions serve
purposes broader than mere disclosure of
fraud to the government and seek also to
reward the person who discloses.®® The
Court appeared uncomfortable with the
idea that vindication of a fraud claim would
depend upon the coincidence of the party
happening to file his action first. Whether
the original relator did a poor job or settled,
or the case was dismissed without reaching
the merits, there appeared to be concern
that a valid claim be heard.

Nevertheless, KBR argued that a “one-
at-a-time” rule would upset the delicate
balance struck by Congress between
encouraging disclosure of fraud and dis-
couraging opportunistic plaintiffs from fil-
ing parasitic suits.* Carter answered that
this concern is mitigated by operation of
the statutory bar prohibiting actions based
upon publicly disclosed facts.*? Instead, the
Fourth Circuit’'s approach preserves oth-
erwise meritorious claims and serves the
broader government purpose of prosecut-
ing fraud committed against the United
States.

As a threshold matter, the Court may not
reach this issue. As KBR conceded at oral
argument, it will be made entirely whole by
a holding in its favor on the WSLA issue.*
The Court may nevertheless decide this
issue for a number of reasons, including the

circuit split or a determination of the WSLA
issue that is unfavorable to KBR. Should
the Court reach the issue and determine
that the first-to-file bar applies only while
a related action is pending, potential FCA
defendants should be prepared to litigate a
claim to its fullest extent and on the merits.

A ‘“one-at-a-time” rule will prevent defen-
dants from avoiding liability for fraud on any
of a number of procedural technicalities,
such as would be the case when an under-
funded relator’s first action is ultimately
dismissed for lack of prosecution. Instead,
potential plaintiffs will, collectively, have the
full statutory period to bring a claim. On the
other hand, a ruling that section 3730(b)(5)
bars all future related actions coupled with
a liberal attitude toward finding actions
related could be a boon to potential defen-
dants. In such a world, a defendant could
avoid the trouble of litigating a whole class
of related claims by simply achieving dis-
missal of the first case.

ConcLusioN

A decision in the KBR case is expected
sometime in June 2015. Although prog-
nosticating Supreme Court decisions is
dubious, the Court’s questioning at oral
argument appeared to demonstrate a per-
ceptible unity of thought on each of the
two issues. As to the WSLA, all justices who
spoke seemed to evince a skepticism that
civil actions are covered by the WSLA. On
the other hand, the Court appeared simi-
larly uncomfortable with the idea that a qui
tam action that is no longer pending should
serve as a lifetime bar to future actions.
Either way, the Court’s ruling should pro-
vide clarity in an area of law that affects
a significant portion of the health care
industry.
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