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ne of the first conversations between

counsel and client after the client has

been sued will usually involve whether to

answer the complaint or instead file a pre-

answer motion to dismiss in an attempt

to knock out the plaintiff's claims at the
inception of the litigation.

For many reasons, a pre-answer motion to dismiss can be
an effective opening salvo in litigation. If the decision is made
to answer the complaint, then counsel and client have to
begin preparing for potentially expensive and time-consum-
ing discovery. By contrast, a motion to dismiss may result in
the dismissal of the plaintiff’s entire lawsuit for the cost of
preparing the motion, but avoiding the typically greater dis-
covery costs. And even if the entire complaint is not dis-
missed, the motion to dismiss may have other benefits,
including narrowing the claims at issue in the lawsuit, educat-
ing the court about the weaknesses in the plaintiff’s case, and
sending the message to the plaintiff and counsel that they are
in for a long, hard fight.

Motions to dismiss in federal court are governed by Fed. R.
Civ. P. 12(b), which lists seven permissible grounds upon
which a party may move to dismiss a complaint: 1) lack of
subject-matter jurisdiction; 2) lack of personal jurisdiction; 3)
improper venue; 4) insufficient process; 5) insufficient service
of process; 6) failure to state a claim upon which relief can be
granted; and 7) failure to join a party under Fed. R. Civ. P. 19.!
The New Jersey state analog to Fed. R. Civ. P. 12(b)(6), N.J. Ct.
R. 4:6-2, sets forth six of the same defenses that can be raised
via a motion to dismiss (omitting only the improper venue
ground).’

Obviously, many factors must be considered when deciding
whether to answer or move to dismiss, including the forum in
which the lawsuit was commenced. While the Federal Rules of
Civil Procedure and the New Jersey Court Rules provide the
same basic frameworks and mechanisms for pre-answer
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motions to dismiss, there are critical differences in the stan-
dards the New Jersey District Court and New Jersey Superior
Court use to analyze such motions. This is particularly true for
motions to dismiss for failure to state a claim upon which
relief can be granted. Of the six identical bases to dismiss a
complaint in the federal and state rules, perhaps the most
common is the motion to dismiss for failure to state a claim,
which is also the ground with some of the more substantial
differences.

For cases venued in New Jersey District Court, the general
pleading requirements are set forth in Federal Rule of Civil
Procedure 8(a)(2), which requires that a pleading contain a
“short and plain statement of the claim showing that the
pleader is entitled to relief.”* If the plaintiff fails to satisfy this
broad and amorphous requirement, the pleading may be
attacked under Rule 12(b)(6). For 50 years, federal courts faced
with a motion to dismiss under Rule 12(b)(6) applied, at least
ostensibly, the United States Supreme Court’s interpretation of
the Rule 8(a)(2) pleading standard announced in Conley v. Gib-
son.* In Conley, the Supreme Court held that “[i]Jn appraising
the sufficiency of the complaint...a complaint should not be
dismissed for failure to state a claim unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief.”*

Then, in 2007 and 2009, the Supreme Court ‘retired’ the
Conley ‘no set of facts’ test, with its decisions in Bell Atlantic
Corp. v. Twombly and Ashcroft v. Igbal.* In Twombly, the Supreme
Court reinterpreted the pleading standard under Rule 8(a)(2),
shifting the analysis from one of ‘possibility’ under Conley, to
one of ‘plausibility’ post Twombly.” In Igbal, the Supreme Court
made clear that the standard announced in Twombly applied to
pleadings in all civil actions in district courts.®

Following Twombly and Igbal, to survive a Fed. R. Civ. P.
12(b)(6) motion to dismiss, a complaint must contain suffi-
cient factual matter, accepted as true, to “state a claim to relief
that is plausible on its face.”” Facial plausibility exists when
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the plaintiff pleads factual content that
allows the court “to draw the reasonable
inference that the defendant is liable for
the misconduct alleged.”” In a depar-
ture from the Conley standard, the plau-
sibility standard “asks for more than a
sheer possibility that a defendant has
acted unlawfully,” and “[w]here a com-
plaint pleads facts that are merely con-
sistent with a defendant’s liability, it
stops short of the line between possibil-
ity and plausibility of entitlement to
relief.”" The plaintiff’s obligation to pro-
vide the “‘grounds’ of his ‘entitle[ment]
to relief’ requires more than labels and
conclusions, and a formulaic recitation
of the elements of a cause of action will
not do.”*

Thus, although courts post Twombly
are still required to accept a complaint’s
well-pleaded allegations of fact as true,
the courts are not required to accept as
true “mere recitals of the elements of a
cause of action, legal conclusions, and
conclusory statements,” which now are
to be disregarded by district courts.”

New Jersey District Courts use a
three-part analytical framework to help
applying the
Twombly/Igbal standard to complaints

guide them in
challenged on motions to dismiss under
Fed. R. Civ. P. 12(b)(6)." Under the first
step, the court outlines the elements
required to plead a viable claim.” The
court then separates the factual and
legal allegations of the complaint,
accepting as true all of the well-pleaded
facts, but disregarding legal conclu-
sions.’ Third, the court examines the
well-pleaded facts to determine whether
the facts alleged show the plaintiff has a
plausible claim for relief.” Although
legal conclusions are not entitled to the
presumption of truthfulness, drawing
the distinction between a well-pleaded
factual allegation and a legal conclusion
is not easy, and neither Twombly nor
Igbal sets forth “guidelines to help the
lower courts discern the difference.”*
The New Jersey counterpart to Feder-
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al Rule 8(a)(2) is New Jersey Court Rule
4:5-2, which provides that “a pleading
which sets forth a claim for relief...shall
contain a statement of the facts on
which the claim is based, showing that
the pleader is entitled to relief, and a
demand for judgment for the relief to
which the pleader claims entitle-
ment.”” Motions to dismiss for failure
to state a claim in New Jersey Superior
Court are governed by New Jersey Court
Rule 4:6-2(e). New Jersey case law con-
tains language that sounds similar to
Twombly and Igbal, noting that a plead-
ing containing only conclusory allega-
tions with no factual support will not
withstand a motion to dismiss.” How-
ever, because the Rule 4:6-2(e) standard
“is rooted in the pre-Twombly and Igbal
jurisprudencel,]” the state standard dif-
fers fairly substantially from the federal
one, and continues to be the less strin-
gent of the two.”

Whereas the federal standard is now
one of plausibility, the state standard
continues to be one of possibility, both
as a matter of law (i.e., in express pro-
nouncements by New Jersey courts on
the standard) and in practice (i.e., in the
application of that standard by New Jer-
sey courts). Similar to the standard under
the federal rules, on a motion under Rule
4:6-2(e), the court is required to assume
the allegations of the complaint are true
and to draw all reasonable inferences in
favor of the pleader.”> However, the
courts then examine the complaint to
determine “whether a cause of action is
‘suggested’ by the facts.”” Although the
court is confined generally to examining
the legal sufficiency of the facts alleged
on the face of the complaint, the court is
required to “search the complaint in
depth and with liberality to ascertain
whether the fundament of a cause of
action may be gleaned even from an
obscure statement of claim, opportunity
being given to amend if necessary.”*
This differs the
Twombly/Igbal plausibility standard and

markedly from

harkens back to the now-retired Conley
no set of facts standard.

New Jersey courts are instructed to
grant dismissal “in only the rarest of
instances.”” Given these statements, it
is no wonder the Rule 4:6-2(e) standard
has been described as “generous,” “hos-
pitable,” and “indulgent.”*

The question many New Jersey prac-
titioners pondered in the years immedi-
ately following Twombly and Igbal was
whether, and to what extent, New Jer-
sey state courts would adopt the
Twombly/Igbal plausibility standard (or
whether elements of the standard
would begin creeping into superior
court decisions, even if the standard
was not formally adopted). The answer
is that it has not happened. Almost six
years after Igbal, the authors did not
find any New Jersey state court opin-
ions adopting or even favorably citing
the Twombly/Igbal plausibility standard
in adjudicating a motion to dismiss for
failure to state a claim. Nor did the
authors detect a stricter application of
the New Jersey state standard by state
courts in cases adjudicating motions to
dismiss that would suggest that ele-
ments of the Twombly/Igbal plausibility
standard was being applied even absent
formal adoption. Thus, it remains more
difficult from a defense perspective to
succeed on a motion to dismiss in New
Jersey Superior Court than in New Jer-
sey District Court. &2
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