State Medical Marijuana Statutes: A Gateway to
Employee Discrimination and Wrongful Termination
Claims

by Grace Byrd

cross the nation, employers face uncertainty

regarding the treatment of employees who are

medical marijuana users. To date, 23 states
and Washington D.C. have enacted statutes that permit
individuals to use medical marijuana under certain
circumstances.! Approximately half of those states
have only enacted statutes within the past five years.
Most recently, on July 7, 2014, New York enacted a
state medical marijuana law; similar medical marijuana
legislation is currently pending in Missouri, Ohio, and
Pennsylvania.’

The recent surge in states passing medical marijuana
laws has created an unexpected challenge for employ-
ers, leaving them in the dark regarding the impact of
these laws. Few statutes directly address the use
of medical marijuana in the workplace. Indeed, the
New Jersey Compassionate Use Medical Marijuana Act
does not address the impact of medical marijuana use
by employees.

Reviewing recent case law, as well as comparing state
statutes, will provide some helpful insight to employers
who are navigating this new dynamic in the workplace.

Comparison of State Statutes

State statutes pertaining to the use of medical mari-
juana provide considerable ranges regarding the protec-
tions, if any, provided to employees. To date, only seven
states, Arizona, Connecticut, Delaware, Illinois, Maine,
New York and Rhode Island, have medical marijuana
laws that expressly proclaim employers may not make
certain employment decisions based on an employee’s
(or applicant’s) use of medical marijuana. Even in those
seven state statutes, the specific statutory language
varies significantly.

The medical marijuana laws in Connecticut, Maine
and Rhode Island statutorily prohibit employers from
taking adverse actions against employees based on
their protected statuses as medical marijuana users.”
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For instance, the Maine Medical Use of Marijuana Act®
sets forth that an employer may not refuse to “employ”
or “otherwise penalize a person solely for that person’s
status as a qualifying patient or a primary caregiver
unless failing” to do so would cause the employer to
violate federal law or cause it to lose a federal contract
or funding.® The Maine Medical Use of Marijuana Act
further states it should “not be construed to require” “[a]
n employer to accommodate the ingestion of marijuana
in any workplace or any employee working while under
the influence of marijuana.”” Therefore, it appears that
the act would prohibit an employer from discriminating
against an employee for medical marijuana use outside
of the workplace, even though it does not require
an employer to accommodate marijuana use in the
workplace or allow employees to work while impaired.
Neither the Maine Medical Use of Marijuana Act nor
Connecticut or Rhode Island’s comparable medical
marijuana statutes expressly address drug testing.

The Arizona Medical Marijuana Act and Delaware
Medical Marijuana Act expressly prohibit discrimination
against certain patients who test positive for marijuana.®
Those Arizona and Delaware statutes also incorporate
exceptions to the anti-discrimination rules for drug test-
ing if the patients used, possessed, or were impaired by
marijuana while on the employer’s premises or during
working hours.” The Delaware Medical Marijuana Act
allows discipline if the employee was “impaired by
marijuana on the premises of the place of employment
or during the hours of employment.”'” The Arizona
Medical Marijuana Act incorporates a similar provision
regarding discipline and clarifies that the employers
are not required to “allow the ingestion of marijuana
in any workplace or any employee to work while under
the influence of marijuana.” Some commentators have
opined that because these use, possession and impair-
ment exclusions are not well defined, it is difficult for
employers to rely on those statutory exclusions.'?
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The Illinois Compassionate Use of Medical Cannabis
Pilot Program Act provides an employee who uses medi-
cal marijuana some limited protections from discrimi-
nation based on the employee’s status as a medical

marijuana patient.” The Illinois pilot program, which
Illinois will automatically repeal four years after its Aug.
1, 2013, effective date, sets forth certain actions that
an employer may take related to an employee’s medical
marijuana use. For instance, an employer has the right
to discipline a marijuana user if the employee’s medical
marijuana use would cause an employer to lose a federal
contract, or if the employee violated a workplace drug
policy."* Further, the Illinois pilot program permits an
employer to discipline an employee who is impaired,
using or possesses marijuana at work."” Unlike the
medical use laws of other states, such as Arizona,
the Illinois pilot program attempts to define the term
“impairment.”® However, because the Illinois pilot
program places the burden on an employer to determine
if an employee is impaired, an employer risks being
unable to show it had a “good faith belief” the employee
was impaired at work."”

The recently enacted New York Compassionate Use
Act also includes some guidance regarding medical
marijuana in the workplace.'® Most notably, the New
York law seems to require an employer to accommodate
an employee who uses medical marijuana, because the
legislation expressly states that medical marijuana use
will be considered a disability under the New York State
Human Rights Law. This unique provision in the New
York law will likely create contention.

Employers in most other states with medical marijua-
na laws do not have statutory guidance regarding how
to handle employees who use medical marijuana. For
instance, the New Jersey act does not expressly require
employers to accommodate medical marijuana users
and does not include an employee anti-discrimination
provision."” Employee litigation has been prevalent in
those states that have medical marijuana statutes that
are silent regarding workplace issues.*°

Developing Case Law: Courts Consistently
Uphold Employer Workplace Rules and
Decisions Regarding Medical Marijuana Use in
the Workplace

The rush of state medical marijuana laws has led to a
flurry of employee discrimination and wrongful termi-
nation claims. Court decisions interpreting medical
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marijuana laws have consistently found that employers
do not have a duty to accommodate and may discipline
employees for marijuana use.*!

Plaintiffs have challenged employer decisions on vari-
ous grounds, including that the employer violated public
policy, violated state medical marijuana law, or did not
accommodate an employee who has a disability pursu-
ant to federal or state anti-discrimination law. Courts
have consistently upheld employer actions and work-
place rules against medical marijuana use.

One of the most publicized cases in this area is
Casias v. Wal-Mart Stores, Inc.** In Casias, an employee
sued his employer, Wal-Mart, for wrongful termination
after he was fired for testing positive for marijuana in
violation of its anti-drug policy. To determine whether
the employer wrongfully terminated the plaintiff, the
Sixth Circuit interpreted the Michigan Medical Mari-
juana Act (MMMA), which provides that a medical
marijuana patient “shall not be...denied any right or
privilege...including but not limited to...disciplinary
action by a business or occupational or professional
licensing board or bureau for the medical use of mari-
juana in accordance with this act...”*

The Sixth Circuit found the MMMA’s use of the word
“business” did not include private employers and did not
otherwise restrict employment decisions based on an
employee’s use of medical marijuana. The Sixth Circuit
affirmed the district court’s finding that a broad inter-
pretation of the MMMA could prohibit any Michigan
business from “issuing any disciplinary action against
a qualifying patient who uses marijuana in accordance”
with the MMMA, and also would be “at odds with the
reasonable expectation that such a far-reaching revision
of Michigan law would have been expressly enacted.”**

Further complicating this area is the interplay
between state medical marijuana laws and federal
laws such as the federal Controlled Substances Act
(CSA), which classifies marijuana as a Schedule 1
substance.” Despite U.S. Attorney General Eric Holder
Jr’s announcement last year that the U.S. Department of
Justice will not challenge state laws that legalize medi-
cal marijuana use, marijuana use remains a violation of
federal law.?® Courts have continued to rely on the fact
that marijuana use violates federal law to justify uphold-
ing employee terminations.

For instance, in April 2013, the Colorado Court of
Appeals in Coats v. Dish Network, L.L.C.,*" affirmed a
trial court’s judgment dismissing a plaintiff’s complaint,
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alleging his employer unlawfully terminated him

pursuant to Colorado’s Lawful Activities Statute.”® In
Coats, the plaintiff, a quadriplegic who was a licensed
Colorado medical marijuana patient, failed a random
drug test and was fired for violating the company’s drug
policy. The former employee claimed his termination
was a discriminatory employment practice, because his
employer terminated him for smoking marijuana off
duty. He allegedly never used marijuana at the work-
place, and was never under the influence of marijuana
while at work. The Colorado Court of Appeals found the
plaintiff’s termination was lawful because, despite Colo-
rado’s decision to permit the use of medical marijuana,
the plaintiff’s use of medical marijuana was subject to
and prohibited by federal law. Decisions like Coats have
strengthened the argument that employers in states that
do not expressly address medical marijuana use in the
workplace may continue to discipline employees for
using medical marijuana.

In Jan. 2014, the Colorado Supreme Court granted
a writ of certiorari in Coats, agreeing to decide whether
Colorado’s lawful activities statute protects employees
from termination for lawful off-duty use of medical
marijuana, where it does not affect job performance.”® A
definitive ruling from the Colorado Supreme Court would
offer much-needed guidance to Colorado employers, and
would likely impact employers throughout the nation.

In contrast, employees have sought protection
pursuant to another federal law, the Americans with
Disabilities Act (ADA).?° However, courts that have
addressed this issue have held that the ADA does not
protect employees who use medical marijuana, because
the ADA does not cover employees who currently use
illegal drugs, and because marijuana use is illegal under
federal law.”’ While the ADA has not provided a success-
ful avenue for employee lawsuits, courts may interpret
broader state anti-discrimination laws to protect
employees with disabilities who use medical marijuana
in accordance with applicable state law.

Recent Employee Test to the New Jersey Act
On March 14, 2014, Charlie Davis filed a complaint
in Essex County against his employer, New Jersey Tran-
sit, related to his use of medical marijuana.’” Davis’s
complaint is reportedly the first employment-related
claim testing an employee’s use of medical marijuana
pursuant to the New Jersey act.”” Davis alleges he uses
medical marijuana to treat a neuropathy of his lower
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extremities, and that he voluntarily disclosed his use of
medical marijuana to his employer. Subsequently, Davis’s
employer forced him to take a drug test, and he tested
positive for marijuana. His employer then informed him
he could not hold any position at New Jersey Transit.
Davis asserted claims for disability discrimination,
perceived disability discrimination and discriminatory
termination/failure to accommodate pursuant to the New
Jersey Law Against Discrimination (LAD).

If the Davis action continues through the state court
system, the outcome may shed some light on how New
Jersey employers should treat medical marijuana users.
However, any decision from a trial court will likely be
subject to appeal due to medical marijuana use being a
fervently contested issue on the national stage, as well as
in New Jersey.

Conclusion

State medical marijuana laws have obscured the
already sensitive area of employee drug testing and
related employer policies and actions. Particularly in
states with medical marijuana statutes that do not
address workplace issues, like New Jersey, employers
do not have guidance regarding whether there is a duty
to accommodate medical marijuana users or whether
employers may discipline employees for using mari-
juana. Until those states directly address the issue of
employees’ use of medical marijuana, employers should
look to recent court decisions from other jurisdictions,
which suggest that employers may continue to enforce
reasonable anti-drug policies.

While court decisions have consistently been
employer friendly, the state statutes at issue in those
cases did not expressly prohibit discriminating against
qualifying medical marijuana users in employment deci-
sions. Therefore, employers in states such as Connecti-
cut, Maine and Rhode Island, which have marijuana
laws with some parameters regarding medical marijuana
in the workplace, cannot rely upon those cases, and
instead should make sure their employee policies and
practices are consistent with applicable state law. In
contrast, because the New Jersey act does not expressly
provide employee protections, New Jersey employers
have a stronger position for enforcing workplace drug
policies and disciplining employees who violate those
policies. For now, until Davis or a similar case addresses
this issue, it does not appear New Jersey has expressly
established such a duty.
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Employers should presume employees will continue to pursue claims based on employ-

ment decisions related to medical marijuana use. Given the various factors impacting these
claims, such as the effect of the CSA, employers will likely continue to face uncertainty.

It is prudent for employers to keep apprised of developments and carefully draft policies
on drug use in the workplace, and then reasonably and evenly implement them. All employ-
ers who have employees in states that have adopted medical marijuana laws should educate
managers regarding the requirements of such laws, and update their policies, as needed, to
reflect any new legal requirements. ll

Grace Byrd is an associate at Sills Cummis & Gross, P.C. in Newark.
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