




MODERATOR: What are the initial considerations for general counsel who sus-
pect or discover wrongdoing, or who receive a government subpoena or complaint?

SMITH: It’s important to assess the nature of the complaint and the potential conse-
quences for your client. Look at the facts, the applicable law, and the current government
culture and its attitude toward this type of issue in your industry. If you keep your eye on the
forest rather than just overreacting to the tree, you’re in a better position to determine what
to do next. One of the first things for general counsel to consider is the quality of their
responsiveness.Ask,“How do I maintain the perception” — because perception is reality —
“of cooperation?” If this is something that can seriously hurt your organization, particularly
if it involves or may involve a government investigation, cooperation is key from the begin-
ning. General counsel need to have prophylactic processes in place so that an efficient and
appropriate response is made no matter how the problem arises. If general counsel decide to
engage outside counsel to investigate, it is critical for outside counsel to articulate at the out-
set the scope of the investigation as well as its purpose: to give legal advice.

VERNIERO:You do not have unlimited time to react to an allegation or to the fil-
ing of a subpoena.You really have to make some critical decisions pretty early on in the
process. Hopefully by that time you would already have established a set of independent
compliance systems. If you have those in place and they’re well implemented, the rest of
these decisions become a little bit easier, both to reach and to implement.

HART: You certainly don’t want not to react to things, and you must also be careful
not to overreact, because you may take a molehill and turn it into a mountain. Not to say
that you want to push something under the rug, but there may be information that requires
disclosure once you develop it that may not have been something that necessarily would
have had to have been disclosed. It may not necessarily have been relevant.

GOLDSTEIN: One of the most critical things to do if you receive a complaint or
a government subpoena is to use a highly technical device created by Alexander Graham
Bell and pick up the telephone, call the line prosecutor and find out what it’s all about.
Communication is critical.

HART: You have to be able to ascertain as soon as possible whether you’re in a posi-
tion where your interests will mirror those of the government, or whether you may actu-
ally have to be adverse — because, as we all know, occasionally prosecutors do make mis-
takes.The easiest way to do that is to hear from the other side,“Here’s what we think the
problem is.”

GARLEY:Your life may not be easier when an actual lawsuit has been filed, but it’s
a little clearer because at least you have some sense of what the allegations are.That, in turn,
guides your investigation — how you set it up, who does what. I do a lot of securities work,
and SEC enforcement staff generally will start with an informal inquiry and ask you ques-
tions or send you a letter.You get very little detail and you really don’t know what they’re
looking into.This is a good time to call up and say, “Can you tell me more about it? Of
course we want to be cooperative, we want to make sure we’re addressing whatever needs
you have.”They may not tell you early on whether your client is a target, but you want to
find out why they think your client is involved in whatever it may be.

VERNIERO: Very early on in the process you have to preserve the record. Make sure
that no applicable documents are being inadvertently destroyed, no e-mails that might be rel-
evant are being inadvertently deleted.You should have a document management system in
place, policies in place, understand what your technology is, how to preserve documents, and
so forth.

GOLDSTEIN: If you maintain the integrity of the records, you can insulate your
clients from any challenge to the integrity of the document production; if you don’t, you
may have a serious problem down the road.

HART: If documents are destroyed, that is a nightmare that will not go away.

MODERATOR: The next step is to determine who conducts the investigation.
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VERNIERO: The decision as to whether to select outside counsel must be made on
a case-by-case basis, although clearly there are certain investigations that argue in favor of an
outside counsel: any allegation involving a senior officer, a director, general counsel himself
or herself — any high-level person. If it’s something a little bit more “routine,” then you’re
probably okay to stay in house. Even then there might be something you learn in the course
of the process where you say,“We’ve got to bring in some outside counsel.”

MODERATOR: Considerations for both general counsel and outside counsel in
managing an investigation?

HART: The advice I always give is very simple. It is, “Assume that everything we do
from this point forward will be scrutinized by numerous people.You can’t change what has
already happened, but you can certainly affect what happens later by what you do once you
become aware of a potential problem.”

SMITH: Recognize that for general counsel this may be very disruptive for business.
If you minimize the disruption, you’re going to get a better investigation. Using the forest
and trees analogy, you want to understand which tree you’re investigating.You’re not going
to lift every rock and overturn every stone. General counsel don’t want to go into an inves-
tigation with outside counsel who take a scorched-earth approach. It’s imperative to talk
about the cost of the investigation and about reporting: who you report to and what the
chain of command will be.Also keep your eye on the broader issues, such as tangential law-
suits that may flow out of an investigation — employment lawsuits or shareholder deriva-
tive suits, for example. Moreover, it is critical to talk to general counsel up front about the
conduct of the investigation. If the investigation is improperly handled, your conduct can
eclipse the substance, à la HP.

MODERATOR: HP’s outside investigators used false identities to obtain phone
records of board members and journalists in an investigation of media leaks — resulting in
felony charges against the company’s then-chairwoman and four others.

SMITH: If you want to maintain the attorney-client privilege, begin by creating a sys-
tem to label and manage all work product and privileged communications. Make sure you
don’t waive the privilege by talking to folks who don’t share the privilege.You want to give
what are called Upjohn warnings, after Upjohn v. U.S.:The communications are privileged and
for the purpose of legal advice to the company. Make it clear:Who do you represent? The
company.Who has the privilege? The company.Who can waive the privilege? The company.

GOLDSTEIN:The reality is that most of us have a relationship with either the gen-
eral counsel or the associate general counsel of the corporation, who is responsible for hav-
ing retained us.Yet the law clearly says that if we are serving as outside corporate counsel,
our responsibility runs to the corporation, not to the individual who retained us.This is crit-
ical to keep in mind. It has obvious implications as to what you tell an executive and the
way you tell an executive about who you represent.

HART: By way of example, there is an explosion in prosecutions under the Foreign
Corrupt Practices Act, primarily linked to mergers and acquisitions.An acquiring company
does its due diligence and a problem is uncovered.They self-report to the government and
throw the entire former organization under the bus — and essentially get a safe-harbor pass
from the government going forward. I’ve represented officers from the acquired company
and read them a transcript of an interview conducted by “corporate counsel.” I was looking
for, “Where did they give you your Miranda rights?” And they said, “ I thought they were
my attorneys.” And I said,“Well, they just made the case against you.” It was clear the attor-
neys realized that these were the people they were going to turn in to the government.

VERNIERO: How you manage the investigation is going to depend on the scope,
the kinds of allegations you’re dealing with, whether it is a subpoena or whether it is some-
thing purely internal, and so forth.You will have to decide whether it’s an issue that needs
to be brought to the audit committee’s attention, whether it can rest with the general coun-
sel, whether it can rest with the director of litigation.There’s no cut-and-dried answer, but
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what I am seeing more often than not is that any allegation of any significance is ultimate-
ly going to the audit committee, so you may just help yourself by going to that place soon-
er rather than later.

GOLDSTEIN: Let’s assume that you represent a client that is doing business in
another country.The vice president says,“Bruce, how do you think we got these contracts?
We didn’t pay cash. Only an idiot would pay cash.We retained the law firm of XYZ and
they took care of everything.” Is there any obligation at any point to say, “You know, you
probably ought to get a lawyer to represent you,” or do you wait until the executive incrim-
inates himself with highly relevant information that may be invaluable to the corporation
in enabling it to demonstrate cooperation with the government, and then say,“Now would
be a good time to get a lawyer because you may have a serious problem”?

VERNIERO: I think that’s become one of the most difficult questions that outside
counsel has to grapple with.At some level you’re merely saying to a CEO or to the person
you’re dealing with inside the company that, perhaps, this is an appropriate time to consult
their own lawyer. But are you, in effect, giving legal advice with that single sentence? Is that
appropriate? If yes, when should you do that? Should you ever do it? Difficult questions.

MODERATOR: In December 2006 the DOJ issued the McNulty Memo, which
added restrictions to guidelines for federal prosecutors seeking privileged information from
companies. It  created  approval requirements and two categories of information: Category I
is “purely factual”; Category II is “attorney-client communications or non-factual attorney
work product,” which “should only be sought in rare circumstances.” Previous guidelines,
set forth in the Thompson Memo, had been widely criticized for making waiver of the
attorney-client privilege a criterion of cooperation with the government.

VERNIERO: When I went to law school, the practice was that when an attorney
prepared a document, he or she infused that document with attorney impressions and
observations — not just the facts — because that was the best way to keep something priv-
ileged. Now, under the McNulty Memo, in this climate where the government on many
occasions will ask that the attorney-client privilege be waived, you have to be very careful
about putting observations and impressions in documents. There is a practice developing
where, rather than create one document, an attorney will create two: one that fairly exclu-
sively recites the facts, which if released to the government would be no more than a fact
report; and one that has conclusions of law, impressions, and so forth.

HART: This would be Category I or Category II under McNulty.

GARLEY: I’ve done investigations where I’ve used a court reporter.The witnesses are not
under oath and we’re not taking a deposition, but we’re making a verbatim record of what peo-
ple say. You may at some point say to the prosecutor or regulator,“Look, I’ll give you our fac-
tual material.”That might be a way to appease the prosecutor, if you feel it’s appropriate under
the circumstances, without giving up your mental impressions or other privileged materials.

GOLDSTEIN:What you’re suggesting is really a great idea, because you can clothe
yourself in the garment of the McNulty doctrine, which really makes that specific break-
down in terms of what can be produced and what can’t be produced. It makes it far more
difficult to get that second category of material.

GARLEY: And it gives you a better, more defensible argument when they ask for
your privileged materials.

GOLDSTEIN:Yes.

VERNIERO: One other point about cooperation. Corporations have rights, too.We
sometimes forget that because we think of institutions as nameless and faceless. Despite that,
as a practical matter, it is not necessarily an even playing field when you are up against the
government.The government has subpoena power, it has the power to compel, it has the
power and authority to indict — and to indict a corporation is essentially capital punish-
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ment. So whether or not to cooperate is a very difficult decision. If you don’t want to coop-
erate, that’s your right. But if you decide to cooperate, be prepared to really cooperate. Most
prosecutors know when they’re being fooled.

MODERATOR: How is the McNulty Memo viewed after almost a year of application?  

SMITH: It’s viewed as the same rules, just with more bureaucratic hoops.The gov-
ernment can still ask a company to waive the attorney-client privilege. I do think the
McNulty Memo is an attempt to make government requests for waivers of privilege more
meaningful and informed, but the reality is that the rules still allow waiver requests.

HART: The real problem here is that after the Thompson Memo, we started to have a
situation where prosecutors, instead of doing their own work, essentially started to say,“We’d
like you to do the work for us and build the case for us.”There’s an attempt to have defen-
dants essentially convict themselves, when they’re really attempting to act in a responsible
manner in looking internally at what their problems might be. There is something that
seems fundamentally unfair about that.

MODERATOR: What are some of the concerns for attorneys representing individ-
uals as opposed to corporations? 

GARLEY: Sometimes there is a potential conflict with what the corporate counsel
may be doing in representing the corporation. Generally speaking, you might want to solve
that with a joint defense arrangement, but we know the lack of regard the government has
for joint defense arrangements. As attorney for the individual — respecting my obligations
to my client and my attorney-client privileged communications with my client — I would
also try to maintain regular communication with corporate counsel, so that we can possi-
bly finesse the situation a bit without looking like one is dominating the other. But the bot-
tom line is that you still have to represent the interests of your client.

GOLDSTEIN: That’s the biggest challenge. One has to recognize that the corpo-
rate counsel may just say to an employee, “I am representing the corporation and I am
directing you to answer all questions posed by the corporate investigator.” If you are repre-
senting the employee, you have an enormous dilemma to help your client resolve. On the
one hand, you need to protect his constitutional rights if his answers could be incriminat-
ing, but on the other hand, you have to recognize that if he invokes his Fifth Amendment
right, he may be saying good-bye to his employment, stock options and other corporate
benefits. If you are representing the individual employee, it is essential that you try to main-
tain an open line of communication with corporate counsel.

GARLEY: If a director or officer, and maybe even the general counsel, is possibly impli-
cated, the corporate counsel may then have to say to the general counsel,“Look, you have to
get truly independent counsel, whether for the board, the audit committee or the special lit-
igation committee.”Analogously, a lot of times a lawyer representing an individual officer is a
friend or a recommendation of the general counsel or the corporate counsel, or even the audit
counsel.When you say,“I’m going to get you separate counsel, and I’m going to get you my
friend Joe,” that may not be good enough.You may have to let the officer choose counsel.

HART: Even where you might refer someone to an attorney who you believe is com-
petent and will presumably follow all the ethical considerations, the appearance may still be
that this person was sent to someone.

GARLEY: That’s generally one of the first questions I get asked. The SEC staff or
other regulator comes in and says,“Well, what relationship do you have to the outside law
firm?” In a lot of cases I’m selected because I used to work at that law firm or they know
me from other matters.They trust me, they know I’m a good lawyer. Hopefully the gov-
ernment is not thinking I’m going to be a lackey, but a lot of times that is the inference they
will draw, or at least they will ask that question.

GOLDSTEIN: On the other hand, if I’m representing a corporation, I don’t want a
hostile lawyer or an ignorant lawyer representing that officer. I want someone I can talk to. He
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may say,“Bruce, I can’t talk to you.”That’s okay. But I want to make sure that I can try to put
together a network of lawyers who are comfortable with each other, know what the roles are,
know what the law is and have experience representing witnesses in grand jury investigations.

VERNIERO: If a prosecutor has a choice between dealing with an experienced
lawyer with some prior relationship with the corporation versus someone who’s unknown
but has no such connection, I think most prosecutors generally will want to work with the
experienced lawyer who is known to be credible.

MODERATOR: How do you maintain the integrity of an investigation?  

SMITH:You want to avoid the appearance that the tail is wagging the dog. If you are
doing the investigation on behalf of an audit committee, you need to maintain independ-
ence.You don’t want to allow the CEO or general counsel to direct the investigation.

GARLEY: Trying to maintain the integrity of the process is the biggest problem that
I run into in these types of investigations because you get this all the time:The CEO says,
“Well, what’s going on?”“I can’t tell you.” In what I call the “scope and task letter” I say,
“Here’s how it’s going to be done. Here’s why we have to preserve the integrity.We can’t
deviate from this protocol.”They need to understand that up front.Then be consistent with
and faithful to that process, regardless of the standing of the person you’re interviewing. I’ve
had CEOs say to me,“I don’t have time to be questioned, but I can talk to you in the car
on the way to the airport.” That doesn’t really help me. Also, you can’t really stick to an
interview script too much because then people will tell the next person, “Here’s what
you’re going to be asked,” and now they’ve prepared their answers beforehand.On the other
hand, you have to be consistent in some of the questions and some of the issues you raise
because eventually you’re going to have to compare apples to apples.

HART: If there are employees you need to interview, don’t do it on site.Avoid the sit-
uation where you’re sitting in a conference room and everyone in the hall knows who’s
been in there and who’s next, and rumors start flying.The general counsel has to under-
stand that it is probably in the best interests of both the general counsel and the entity that
there is a truly independent, objective determination as to the facts, to avoid any suggestion
that this was directed or there was an intended result.

GARLEY:That’s why I spell out the protocol in in my scope and task letter.You give
them notice, you get agreement and you get buy-in on the process, so nobody can say,
“Well, I didn’t know that was going to happen.”

GOLDSTEIN: That’s a fabulous idea, to put that into an agreement so that it’s
spelled out up front and you get their buy-in.And if you don’t get it, then you don’t have
a relationship and it’s time to move on.

SMITH:It’s a very tricky spot that you’re in as outside counsel because at times you are being
hired by the person you have the relationship with, either the general counsel or the CEO.What
I tell them is,“I understand the issues, but I need your cooperation to protect the company.”

MODERATOR: What about compliance programs?

SMITH:You need a compliance program that has teeth, that acknowledges the prob-
lems that occur in your industry, which you must be — are charged to be — aware of.

HART:That’s what the government will look at.Not only,“Did you have a compliance pro-
gram in place?” but “Was it actually enforced? Is it just a handbook that no one ever looks at?”

GOLDSTEIN: A strong company program is also important to counterbalance the
pressure imposed on senior executives to meet corporate-imposed targets in order to
enhance the value of corporate stock.That dichotomy has been at the center of every major
corporate scandal that we have witnessed in recent years.

GARLEY: Compliance programs, internal policies and procedures, and the inter-
nal controls that Sarbanes-Oxley requires not only tell the employees what’s expected
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of them, they also give the corporation an affirmative defense in the event that an issue arises regarding the actions of offi-
cers or directors.

MODERATOR: What kind of report do you provide once you’ve concluded an investigation?

VERNIERO: It depends on the scope, on what the expectations are from the client’s perspective at the outset, on whether
you’re doing an internal investigation that’s prompted by a government subpoena where you think the government is going to
expect some written document, or whether general counsel just wants to do a serious double check that there are no problems
because other companies in the same industry are having problems.

SMITH: Some of the pros of having a report are that if it’s a very serious or detail-oriented issue, or a very extensive issue, it’s
good to have something in writing for whoever is reviewing it to think about and respond to. It allows management to show that
they carried out their fiduciary duty to the company rather than handling a very serious issue with an oral report. Particularly if it’s
a public company, you don’t want the outside perception that this was an inside job.The cons are that a report can be subpoenaed
and it can be used against you in a civil or criminal proceeding.And cost: it is no small cost to integrate the entire investigation into
a written document.And now you want to factor in what the McNulty Memo has allowed prosecutors to reach for.

HART: Traditionally the detailed report is not only going to contain facts, but also observations and conclusions, which
makes it privileged. However, that may be putting you right into a situation where this may be sought by the government.You
may be in a position where you may be turning over information that you may not have to turn over, or certainly may not wish
to turn over at that time.

GOLDSTEIN: If you do a detailed report, you must recognize that it may some day be disclosed to third parties and
may be damaging to the company. On the other hand, if you do not do a detailed and substantive report, the very thing that
you were trying to accomplish by writing the report may not be achieved.What I would like to raise is this question:You write
a draft report to the general counsel and it is very critical of the company. Do you give it to general counsel and ask for her
thoughts? What do you do if you don’t agree with some of her editorial revisions? The answer is clear: you have to maintain
your own integrity while maintaining an open line of communication with general counsel.

SMITH: It is always in the best interests of the company to maintain the independence of the investigation and the find-
ings.A review by the client is in order, but substantive edits (provided there is no new information) of legal conclusions are not.

VERNIERO: I think that’s the line we need to draw.We have to have a little humility here. Despite all the best prac-
tices, note taking, thoughtful questions, and so forth, we could be wrong on the facts. So I don’t think you’re compromised by
going to the GC and saying,“Look, here’s what I’m finding as the facts.Tell me, have I made the wrong assumptions? Educate
me.” Not “tell me what to say” but “educate me on the facts.” Once outside counsel has been educated on the facts, then the
conclusions or recommendations should be his or hers alone.

HART: If the general counsel has brought you in, to some degree I think you owe it to them to give them a heads-up, as
opposed to their being blindsided. If they say,“Well, you’ve got this completely wrong,” then I would always say,“Tell me why.
We all want to be correct.” In fairness, you need to know that you have looked at all of the relevant information and facts before
you come to a conclusion.

SMITH: I favor a detailed outline that draws no legal conclusions, which you present with the supporting documentation
that the company has provided to you, and you interpret in a meeting for the audit committee.That way, in light of  McNulty,
in light of the culture of waiver, you have maximized the benefit for your client and minimized the risk.

GARLEY: I will always write a report, for all the reasons we’ve talked about.The context and style may vary depending
on the circumstances.Typically it’s to the audit committee or special litigation committee. I will give an oral presentation of my
findings before I write it, so they know what’s coming.When I write the report it is also more in the form of an executive sum-
mary. It’s very matter-of-fact, not a lot of detail in terms of both the factual recitation and the analysis.There’s plenty of under-
lying detail from my interview records, the documents and everything else.Then I leave it to the regulators or the class-action
lawyers or whoever may be coming down the pike to have to draw it out. Good luck trying to get it from me or my team.The
other problem I get, however, is when the client gets a favorable report from me, and now they want to gild the lily and build
it up so that they can use it as a defense to the class action and to the regulators. Or even worse, they want to use it in their
advertisements on T.V.And then they’ll say,“Well, I want to give that to my brother-in-law.”Wait a second.The confidentiality
works whether the report is negative or positive.

VERNIERO: While following the various rules and practices that we’ve been discussing here, there’s still room for com-
mon sense. Don’t abandon that. ■
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