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A Good Deed May Go Unpunished

Parties who voluntarily clean

up sites can sue for cost
recovery under CERCLA

By Jason L. Jurkevich

ne decision this past term brought
Owelcomed news to those labeled
“potentially responsible parties”
(PRPs) under the Comprehensive
Environmental Response, Compensation
and Liability Act, 42 U.S.C. § 9601 et
seq. On June 11, the Court unanimously
agreed, in United States v. Atlantic
Research, that PRPs who voluntarily
clean up contaminated property may
bring suit for cost recovery against other
PRPs under § 107 of CERCLA. In clas-
sic style, however, the Court’s opinion
left certain questions unanswered and
even raised one or two new questions.
In the first few years after
CERCLA’s passage, it was unclear
whether a PRP who had cleaned up con-
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taminated property could bring an action
for cost recovery against other PRPs
under § 107. The question appeared to
become moot after 1986, when Congress
passed the Superfund Amendment and
Reauthorization Act (SARA), which
added a number of new provisions to
CERCLA, including § 113, a provision
expressly allowing PRPs to assert claims
for contribution against other PRPs.
Following the SARA amendments, every
federal circuit adopted the approach that,
whether or not plaintiff PRPs who
brought CERCLA actions asserted sepa-
rate claims under § 107 and § 113, the
claims were uniformly treated as contri-
bution claims.

However, in Cooper Indus. v. Aviall
Servs., 543 U.S. 157 (2004), the United
States Supreme Court narrowly interpret-
ed the statutory contribution right to
apply only to PRPs that had actually been
sued under CERCLA or entered into cer-
tain judicially approved or administrative
settlements. As a result, whether PRPs
who voluntarily undertook to clean up
contaminated land could bring suit for
cost recovery under CERCLA § 107 — a
question that had basically lain dormant
for nearly two decades — was suddenly
of primary concern to many voluntary
remediators who viewed § 107 as their

sole route to financial recovery. A split
developed between the Circuits. The
Second, Seventh and Eighth Circuits
held that PRPs could assert CERCLA
claims under § 107(a), the Third Circuit
said they could not.

The facts of Atlantic Research are
straightforward. Atlantic Research
Corporation (ARC) leased property at a
facility owned by the Department of
Defense, which ARC used to retrofit
rocket motors for the United States. A
high- pressure water spray was used to
remove spent rocket propellant, which
was then burned. Some of the wastewater
and residue from the burnt propellant
resulted in contamination to soil and
groundwater. ARC voluntarily investi-
gated and cleaned up the contamination,
and then sued the government under §§
107(a) and 113 to recover a portion of its
costs.

The argument before the Court cen-
tered on the meaning of § 107(a)(4)(B),
which allows the recovery of “any other
necessary costs of response incurred by
any other person,” in addition to the costs
of removal or remedial action incurred
by the government or Indian tribes, as set
forth in the previous sub-paragraph, §
107(a)(4)(A).

ARC argued that “any other person”
meant anyone other than the government
or Indian tribes, i.e., private parties who
had incurred response costs. The United
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States argued that the phrase referred to
anyone other than the four categories of
PRP previously listed in § 107(a). It rea-
soned that ARC’s position would render
the “other” in “any other person” super-
fluous because the phrase “any other nec-
essary costs of response” in §
107(a)(4)(B) already served to preclude
governmental and tribal entities (whose
remedy is set forth in § 107(a)(4)(A))
from recovering under sub-paragraph (B).
In addition, the government argued that,
in providing for a limited right of contri-
bution in § 113 while leaving § 107
untouched, Congress expressed its inten-
tion not to provide any cause of action to
PRPs beyond that set forth in § 113.

Justice Thomas, writing for the Court,
dealt primarily with the parties’ argument
over the language of § 107(a). Explaining
that “[s]tatutes must ‘be read as a whole,’”
and noting the “remarkably similar struc-
tures” of sub-paragraphs (A) and (B), the
Court concluded that the language of sub-
paragraph (B) could be understood only
with reference to sub-paragraph (A). Both
paragraphs concern costs incurred by cer-
tain entities that bear a specified relation-
ship to the national contingency plan (a
plan promulgated by the Environmental
Protection Agency that specifies how to
respond to contamination). Moreover, the
Court observed, the use of the phrase “any
other necessary costs” establishes a link
between the two provisions. In light of
that relationship, it is natural to read “any
other person” as referring to the immedi-
ately preceding sub-paragraph (A), ie.,
anyone other than a government or tribal
entity.

The Court found the United States’
interpretation “makes little textual sense.”
Its reading of § 107(a)(4)(B), which con-
trasts “any other necessary costs” to the
immediately preceding sub-paragraph (A)
while contrasting “any other person” to
the four categories of PRP previously list-
ed in the statute, “would destroy the sym-
metry” of sub-paragraphs (A) and (B)
“and render sub-paragraph (B) internally
confusing.” Additionally, the statute’s
broad definition of PRPs includes virtual-
ly all persons likely to incur cleanup costs,
even so-called “innocent” PRPs that were

not responsible for any contamination.
The government’s interpretation of “any
other person” would, in the Court’s view,
“reduce the number of potential plaintiffs
to almost zero, rendering § 107(a)(4)(B) a
dead letter.”

As for the government’s argument
that the word “other” in “any other per-
son” would be rendered superfluous under
ARC’s interpretation, the Court responded
that it was not necessary “to avoid sur-
plusage at all costs” in statutory construc-
tion. “It is appropriate to tolerate a degree
of surplusage rather than adopt a textually
dubious construction that threatens to ren-
der the entire provision a nullity.”

The Court also made short work of
the United States’ argument regarding the
interplay of §§ 107 and 113, distinguish-
ing between the remedy of cost recovery
under § 107(a) and contribution under §
113(f) as “two ‘clearly distinct’ reme-
dies.” Contribution involves a tortfeasor’s
right to collect from others responsible for
the same tort after the tortfeasor has paid
more than its proportionate share. Cost
recovery, by contrast, allows a party to
recover without any establishment of lia-
bility to a third party. Put another way, a
plaintiff suing under § 107 seeks to recov-
er “the costs it has ‘incurred’ in cleaning
up a site....When a party pays to satisfy a
settlement agreement or a court judgment,
it does not incur its own costs of response.
Rather, it reimburses other parties for
costs that those parties incurred.”

Holding that the plain language of §
107(a)(4)(B) allows a PRP to recover
costs from other PRPs, the Court upheld
the Eighth Circuit’s decision, allowing
ARC to maintain its cost recovery action
against the United States.

The result in Atlantic Research repre-
sents a victory of sorts for state govern-
ments, who increasingly have adopted
voluntary cleanup programs that allow
parties (PRP or otherwise) to clean up
contaminated land pursuant to an agree-
ment with a modicum of state oversight.
These programs, which typically do not
constitute the type of approved settle-
ments referred to in § 113, allow the states
to preserve their limited resources by
reducing the amount of involvement in

enforcement, litigation and negotiation
with PRPs. If the participants in the pro-
grams did not have the incentive of recov-
ering their costs under CERCLA, howev-
er, the efficacy of such programs would be
diminished.

From the standpoint of PRPs, Atlantic
Research basically preserves the status
quo, in which PRPs are free to sue other
PRPs under CERCLA regardless of
whether they had first been sued under
CERCLA or settled with the government.
If anything, the recent decision mainly
represents a change in form over sub-
stance. While before, courts “directed
traffic” by considering all PRP suits as
claims for contribution under § 113,
courts will now have to consider the plain-
tiff’s procedural posture — i.e., sued or
not sued? settled or not settled? — before
deciding how to treat its CERCLA claim.
In any event, as both the Eighth Circuit
and Supreme Court observed, once sued
under CERCLA, a defendant PRP can
counterclaim for contribution under §
113, which will, as a practical matter,
result in a court equitably allocating
responsibility among all PRPs, including
the plaintiff.

Nevertheless, while superficially lit-
tle appears to have changed, Atlantic
Research leaves several ancillary ques-
tions unanswered, some of which may
offer plaintiff PRPs additional tactical
benefits in litigation, depending on how
those questions are resolved. For exam-
ple, even if a defendant PRP files a § 113
counterclaim for contribution, whether the
plaintiff’s claim is treated as a cost recov-
ery action or contribution claim could
affect the parties’ respective burdens of
proof, and could affect the ultimate allo-
cation of costs, including the allocation of
so-called “orphan shares” (percentages of
fault that are attributable to PRPs who are
judgment-proof). How the plaintiff’s
claim is treated may also determine
whether it is governed by a three-year or
six-year statute of limitations.

In addition, the protection from con-
tribution actions afforded to settling par-
ties under § 113(f)(2) does not extend to
protection against § 107 cost recovery
actions. Thus, a PRP that believes it has
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purchased finality through a settlement
with the government may suddenly find
itself the target of another PRP’s lawsuit,
artfully pleaded as § 107 cost recovery.
Even if, as the Court predicted, a district
court were to apply traditional rules of
equity by considering a party’s prior set-
tlement as a part of the liability calculus,
the litigation costs to get to that point
would not be insignificant.

Furthermore, while “traffic directing”
under Atlantic Research may appear fair-
ly straightforward, requiring only a deter-
mination of whether the plaintiff has been
sued or settled, there is a significant gray
area left unresolved. Whereas § 113(f)(1)
provides for contribution “during or fol-
lowing” a §§ 106 or 107 action, §
113(f)(3)(B) provides for a right of contri-
bution to any person who enters into an
administrative or judicially approved set-

tlement with the government. Often, those
types of settlements are embodied in con-
sent decrees pursuant to which the PRP
agrees to undertake a cleanup at its own
expense pursuant to government over-
sight. On the one hand, the costs of per-
forming under the consent decree are
clearly “costs of response” incurred by
the PRP, which, under Atlantic Research,
are the type of costs subject to § 107 cost
recovery. On the other hand, an action to
recover these costs appear to be exactly
the kind of contribution action contem-
plated by § 113(f)(3)(B). In such a case,
does the legislative intent of § 113 prevail
over the plain meaning of § 107? The
Supreme Court declined to address the
issue, other than to acknowledge in a foot-
note that it was not addressing the issue.
Quite apart from these unanswered
questions, another footnote in the

Court’s opinion has the potential to
completely change a widely-held under-
standing of liability under § 107. Justice
Thomas stated, “We assume without
deciding that §107(a) provides for joint
and several liability.” Obviously, if §
107(a) cost recovery does not impose
joint and several liability, many of the
assumptions regarding the perceived
advantages of an action for cost recov-
ery over one for contribution would
have to be re-examined.

Given the costs associated with the
remediation of the most complex of
con-taminated sites as well as the
resources available to the large corpo-
rations that are typically the parties
involved in those cleanups, it is surely
just a matter of time before the
Supreme Court is asked to revisit these
issues. l



