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Carefully Craft Your Sets and Subsets
Make sure the items in a list are of the same kind and size

By Kenneth F. Oettle

Atopic worth revisiting is sets and
subsets — categories, big and
small; groups; lists. Items in a list

should generally be coordinate to, not
more or less inclusive than, other items
in the list. 

Take a statement of reasons why
similar cases before the same court
should be consolidated:

Consolidation is appropriate
because it will encourage the
orderly and expeditious adjudi-
cation of this controversy, con-
serve judicial resources, save
witnesses’ time and expense and
avoid duplicative trials.

Sounds pretty good, doesn’t it? It’s
strong on emphasis because it uses
active verbs and invokes efficiency five
times (orderly, expeditious, conserve,
save and avoid duplicative). It also uses
parallel construction well — four con-
secutive verbs of the same form:
encourage, conserve, save and avoid. 

Parallel construction lulls readers
because the good grammar disturbs no
patterns and inspires confidence. Many
writers have trouble creating a fluid
structure for such a long sequence. 

Yet the list is not precise because
the writer mixes sets and subsets, caus-
ing overlap and thus duplication. This

compromises the communication,
leaving the reader to puzzle it out or
miss part of the message. 

The first item in the sequence, the
“orderly and expeditious adjudication of
this controversy,” is essentially the pur-
pose of consolidation. It is a very broad
category. The next item, “conserve judi-
cial resources,” is a subset. It is one
effect of an orderly and expeditious
result. 

Already, the list has a problem. It
begins with a set and continues with a
subset without alerting the reader to the
switch, as by saying “for example.”
This suggests that the list is padded, as
if the writer were claiming two cate-
gories while providing only one. 

The next item in the sequence —
saving witnesses’ time and expense —

is also a subset. Like the subset of sav-
ing judicial resources, it is another
effect of an orderly and expeditious
adjudication. 

The fourth and last element in the
sequence, “avoid duplicative trials,” is a
subset of the second and third items in
the list, “conserve judicial resources”
and “save witnesses’ time.” Avoiding
duplicative trials is one way to conserve
judicial resources and save witnesses’
time. Thus, the fourth item is a subset of
the preceding two subsets. The list does
not include saving parties’ time and
expense, which is an omission.

To shape up the list, we could use
the broadest category as a controlling
set (orderly and expeditious adjudica-
tion) and limit the list to subsets —
resource-saving items. We already have
two such items: “conserve judicial
resources” and “save witnesses’ time
and expense.” We could replace
“duplicative trials” with “saving time
and expense for the litigants,” correct-
ing the omission of the parties’ time and
expense. We would then write the one
sentence as two:

Consolidation is appropriate
because it will encourage the
orderly and expeditious adjudi-
cation of this controversy. It will
conserve judicial resources, save
time and expense for witnesses,
and save time and expense for
the parties.

Now the sets and subsets work
together. The set is presented first, and
the subsets follow. The reader knows
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which is the set and which are the sub-
sets, and the writer does not appear to
be faking sets. Because “time and
expense” is duplicated, we can trim fur-
ther:

Consolidation is appropriate
because it will encourage the
orderly and expeditious adjudi-
cation of this controversy: It
will conserve judicial resources
and will save time and expense
for the witnesses and the par-
ties.

This is pretty good, but we sacri-
ficed something to tighten the list. We
gave up an example of how to save time
and expense — avoid duplicative trials.
Our current version of the list speaks of
conserving resources but does not say
how we’ll do it. If we resurrect our ref-
erence to avoiding duplicative trials and
add a reference to discovery, thus cov-
ering pretrial activities as well as trial,
we can improve the presentation.

We can group witnesses and parties
as “private” interests, create a set called
“private and judicial resources,” and
say that resources for both elements of
this set — private and judicial —will be
conserved by eliminating duplicative
discovery and trial. The reformulation
would read as follows:

Consolidation is appropriate
because it will encourage the
orderly and expeditious adjudi-
cation of this controversy: It
will conserve both private and
judicial resources, eliminating
duplicative discovery and trials.

The above reformulation of the sec-
ond sentence has better pace and in
some respects stronger impact. It not
only states the conclusion (save
resources), but it provides examples

(eliminate duplicative discovery and tri-
als). It adds balance in that the elements
“private and judicial” parallel the ele-
ments of discovery (private) and trial
(judicial). 

One final concern. We lost our ref-
erence to the convenience of witnesses.
A court may be sympathetic to third-
party witnesses drawn into a fight not of
their making. By moving the elimina-
tion of duplicative discovery and trials
to the beginning of the second sentence,
we have a solution:

Consolidation is appropriate
because it will encourage the
orderly and expeditious adjudi-
cation of this controversy.
Eliminating duplicative discov-
ery and trials will conserve both
private and judicial resources,
reducing the burden not only on
the parties and the court but on
third-party witnesses as well.

Reduced burden is a function of
(a consequence of) resources being
conserved. By adding the concept
of burden to the concept of conser-
vation, we can add back the wit-
nesses. 

Much work goes into reformu-
lating sets and subsets to find the
optimum way to articulate what is
essentially the same group of relat-
ed facts. We consider the scope of
the sets and subsets, the grammati-
cal flow — including, among other
things, parallel construction — the
sound, including assonance (suc-
cessive vowels) and alliteration
(successive consonants), and the
placement of words for impact. 

In a consolidation motion, the
court probably knows the argu-
ments by heart, so the main virtue
of coordinating sets and subsets is
defensive — to avoid sending the

signal that you fake your sets,
which suggests you may fake other
things, or that you just don’t think
things through.  You get some
offensive credit as well because the
reader will instinctively respect a
rigorous treatment of sets and sub-
sets.

Close editing like this is a fasci-
nating and sometimes frustrating
puzzle. Many writers consider the
puzzle solved when they have rat-
tled off several items that seem to
relate reasonably well. Some writ-
ers don’t notice alternatives; others
don’t care. Readers care, though
they sometimes don’t realize it. 

Few attorneys who review draft
briefs challenge a list. At most, a
writer might be told, “I think the
point could have been a little
tighter.” Then the dedicated writer
will go back to the drawing board to
see what could have been tighter.
Often, it is the list.

Puzzler
Which is better, Version A or

Version B?

Version A: He utilized all the
resources at his command.

Version B: He used all  the
resources at his command.

This one is a “gimme.” You know
the answer. But how often are you
tempted to use the longer of those two
words in an attempt to make your pre-
sentation sound more impressive? 

OK. Maybe you cured yourself
of utilize, but have you cured your-
self of “commence?” Experienced
readers know what you are up to, so
don’t posture. Use “use” and use
“begin.” ■
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