
By Kenneth F. Oettle

Persuasive writing achieves maxi-
mum impact by concentrating on
one point at a time. That’s how

people are persuaded — one point at a
time. Sometimes writers lose sight of
this and try to make two points at a
time, perhaps out of fear of leaving a
second issue unaddressed, even for a
moment.

Consider the circumstance of a lia-
bility insurer having refused to accept
the defense of an action against its
insured (the “underlying action”), forc-
ing the insured to retain its own defense
counsel. When the underlying action
ends, the insured retains you to sue the
insurance company to recover the cost
of the defense. 

A liability insurer’s duty to defend is
determined by comparing the face of
the complaint to the policy terms. If the
complaint alleges a claim covered by
the policy, then the insurer has a duty to
defend.

You move for partial summary judg-
ment to establish the duty to defend.
The insurer argues in response not only
that the complaint and the policy terms
don’t match, but also that the fees
charged by the insured’s defense coun-
sel were excessive. The latter argument
is irrelevant, and you believe it to be
untrue. 

In your draft reply brief, you try to
squeeze into one sentence that the
amount of the defense costs is irrelevant
on a motion to establish the duty to
defend and that the fees weren’t exces-
sive because the underlying action was
complex and involved millions of dol-
lars:

The issue whether the counsel fees
incurred by XYZ Corp. to defend
this complex litigation demanding

millions of dollars of damages are
reasonable is not presently before
the court. 

The portion of the sentence referring
to the amount of the defense costs (“this
complex litigation demanding millions
of dollars in damages”) responds to the
contention that defense costs were
excessive. If the underlying action was
complex and worth millions of dollars,
then defense costs had to be substantial. 

As a matter of style, the phrase is
interruptive; it forces the reader to wait
a long time between subject (“issue”)
and verb (“is not”). More significantly,

you are playing into the insurer’s strate-
gy by trying to kill two birds with one
stone. 

The insurer is challenging the
amount of the defense costs for two rea-
sons: to gain sympathy — always help-
ful in the good guy/bad guy game of lit-
igation — and to pick a fight on a fact
issue that can’t be resolved by summary
judgment. The duty to defend can be
determined merely by comparing com-
plaint and policy terms and is therefore a
good candidate for summary judgment,
but a dispute over the reasonableness of
lawyers’ fees would probably involve
material issues of fact and would there-
fore be inappropriate for summary judg-
ment. 

The insurer doesn’t need to win the
irrelevant argument, that is, to prove
that the defense costs were excessive.
The insurer merely needs to make the
argument appear relevant. Because it
involves a fact issue, it is poison for
summary judgment. If you blend a
response to the merits of the insurer’s
irrelevant argument into your point that
the argument is irrelevant, you make the
irrelevant argument appear relevant.

To be sure, you are reluctant to
allow the contention of excessive fees
to go unanswered, lest the court think
you concede the point. Once the duty to
defend is established, you will have to
prove the reasonableness of the defense
costs.

This instinct is good, but don’t let it
divert you from your point, which is
that the amount of the defense costs is
irrelevant to the duty to defend. After
you make that point, you can add, sepa-
rately, that you disagree with the insur-
er’s contention that the fees were exces-
sive but refuse to argue the point pre-
maturely. This gives you a chance to
reiterate that the amount of the defense
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costs is irrelevant on a motion to deter-
mine the duty to defend. 

Some writers might add text or drop
a footnote addressing the merits of the
defense costs, arguing, for example,
that the fees were substantial because
the litigation was complex, requiring
dozens of depositions and significant
motion practice. 

Whether to address the merits of the
defense cost issue is a judgment call,
determined in part by your client’s wish
to leave no argument unanswered and in
part by your sense of whether the insur-
er has built sympathy with the exces-
sive fees argument. Courts aren’t sup-
posed to be moved by irrelevant white-
hat/black-hat arguments, but sometimes
they can’t help themselves. 

If the client wants you to respond —
and they usually do — you may have to
address the issue. If you are concerned
about your client’s image with the
court, you will want to neutralize the
venom.

At this juncture, the court probably
doesn’t care whether the defense costs
were reasonable. The issue is not ripe
because neither side has presented

proofs on it. If you feel you have to
address the issue, the court won’t hold it
against you. The court once had clients
of its own.

Puzzler

How would you tighten and sharpen
the following sentence?

Appellate litigants should be aware
of their recourse to a motion to the
appellate court for a limited remand
to the trial court while the appeal is
pending where consideration of a
particular issue by the trial court
will enable full resolution of the
controversy by the appellate court.

The posture of the case is implicit in
the words “Appellate” and “remand,”
permitting you to delete “to the appel-
late court” and “to the trial court.” The
phrase “should be aware of their
recourse to” can be shortened to “can
move for [a limited remand]” or “can
seek [a limited remand].” 

I prefer “can move for” to the short-
er “can seek” because it conveys more

information. Litigants who do not nor-
mally practice in the appellate court
might hesitate to use motion practice
there.

Shorten “by the trial court” to
“below” and improve the passive “will
enable full resolution of the controversy
by the appellate court” to the more
active “will help the appellate court
resolve the controversy fully.” Place
“fully” in the position of emphasis at
the end of the sentence because it is the
essence of your point.

Delete “while the appeal is pending”
as implicit and delete “particular
[issue]” as unnecessary. For extra cred-
it, change “where consideration of an
issue below will help” to “on the ground
that consideration of an issue below will
help” because one does not have to
prove what will happen on remand to
move for, or be granted, the remand.

The revised version:

Appellate litigants can move for a
limited remand on the ground that
consideration of an issue below
will help the appellate court resolve
the controversy fully. ■
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