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OPINION BY: LavECCHIA

OPINION

[¥340] [**1023] Justice LaVECCHIA delivered
the opinion of the Court.

The schoolchildren who comprise the plaintiff class
in the [***13] Abbott v. Burke litigation have been
denominated victims of a violation of constitutional
magnitude for more than twenty years. 1 Because of the
severity of their constitutional deprivation, that class of
pupils was determined to be deserving of special
treatment from the State. Remedia orders were imposed
to provide the education funding and services required to
ameliorate the pupils constitutional deprivation. The
State has for decades recognized the special status of that
plaintiff class of pupils, 2 and its compliance with this
Court's remedial orders demonstrates the State's long
recognition that plaintiffs constitutionally based remedies
have imbued them with status akin to that given to wards
of the State. In sum, the Abbott plaintiffs have been the
long-standing beneficiaries of specific judicial remedial
orders, which were entered to correct proven
constitutional deprivations that the State was unable to
correct on its own, and which specifically directed the
method by which the amount of funding to their school
districts was to be calculated and provided by the State.

1 The New Jersey Constitution charges the State
with the fundamental responsibility to educate
schoolchildren: "The [***14] Legidature shall
provide for the maintenance and support of a
thorough and efficient system of free public
schools for the instruction of all the children in
the State between the ages of five and eighteen
years." N.J. Const. art. VIII, 8 4, 1. In Abbott v.
Burke, 119 N.J. 287, 384-85, 575 A.2d 359 (1990)
(Abbott 1), this Court held that students in the
poorest urban districts were deprived of their
congtitutional right to a thorough and efficient
education due to the State's failure to provide
adequate financia resources for their educational
programming.

2 Indeed, the State's brief to us in this matter
acknowledges the substantiated and long-standing
finding of a congtitutional violation that pertains
to children educated in the Abbott school districts,
arguing therein that "[t]he critical distinction
between the Abbott districts and every other
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district in the State is the historical finding of a

constitutional violation."

It was against that backdrop that the State applied to
this Court two years ago, asking to be relieved of the
orders that required parity funding and supplemental
funding for children in the so-called [*341] "Abbott
districts' (in combination, "the parity remedy") in
exchange for [***15] providing funding to those districts
in accordance with the School Funding Reform Act of
2008 (SFRA), L. 2007, c. 260 (N.J.SA. 18A:7F-43 to
-63). The State persuaded us to give it the benefit of the
doubt that SFRA would work as promised and would
provide adequate resources for the provision of
educational services sufficient to enable pupils to master
the Core Curriculum Content Standards (CCCS).
Accordingly, we granted the State relief from those
remedial orders that bound it to the parity remedy for the
pupils from Abbott districts, and authorized the State to
implement in Abbott districts SFRA's level of funding.
Abbott v. Burke, 199 N.J. 140, 971 A.2d 989 (2009)
(Abbott XX).

It is now undisputed that the State has failed to fully
fund SFRA in Fiscal Year (FY) 2011. The record in this
matter shows generally that the cuts to school aid
funding, in districts of various needs, have been
instructionally consequential and significant.

The exchange of remedia orders correcting
congtitutional deprivations for the State's alternative --
SFRA funding -- did not ater the congtitutional
underpinnings to the replacement relief. Our grant of
[**1024] relief in Abbott XX was clear and it was
exacting. It came with [***16] the express caveats of
required full funding, and a mandatory retooling of
SFRA's formulaic parts at designated mileposts in the
formula's implementation. When we granted the State the
relief it requested, we were not asked to allow, and did
not authorize, the State to replace the parity remedy with
some version of SFRA or an underfunded version of the
formula. In respect of the failure to provide full funding
under SFRA's formula to Abbott districts, the State's
action amounts to nothing less than a reneging on the
representations it made when it was alowed to exchange
SFRA funding for the parity remedy. Thus, the State has
breached the very premise underlying the grant of relief it
secured with Abbott XX.

[*342] Plaintiffs have sought relief under Rule
1:10-3. 3 They have just cause to seek vindication of

litigants rights. Like anyone else, the State is not free to
walk away from judicial orders enforcing constitutional
obligations.

3  Rule 1:10-3 provides that "a litigant in any
action may seek relief by application in the
action." A proceeding to enforce litigants rightsis
ameans to "coerce [a party] into compliance with
the court's order. . . ." Essex Cnty. Welfare Bd. v.
Perkins, 133 N.J. Super. 189, 195, 336 A.2d 16
(App.Div.), [***17] certif. denied, 68 N.J. 161,
343 A.2d 449 (1975); see Loigman v. Twp.
Comm. of Middletown, 308 N.J. Super. 500,
503-04, 706 A.2d 262 (App.Div.1998) ("R[ul€]
1:10-3 is till an appropriate vehicle for a party
who, armed with a judgment . . ., aleges a
violation of that judgment.").

In resisting the plaintiffs present application, the
State argues that we must defer to the L egislature because
the legidative authority over appropriations is plenary
pursuant to the Appropriations Clause of the
Congtitution. See N.J. Const. art. VIII, § 2, § 2. Although
it istrue that past decisions of this Court have recognized
the Legidlature's authority to work a modification of other
statutes through the adoption of an annual appropriations
act, 4 a different question is presented here. The State
seeks, through the legislative power over appropriations,
to diminish the Abbott pupils right to funding required
for their receipt of a thorough and efficient education
after representing to this Court that it would not do so in
order to achieve a release from the parity remedy
regquirement. In such circumstances, the State may not use
the appropriations power as a shield from its
responsihilities.

4 See City of Camden v. Byrne, 82 N.J. 133, 411
A.2d 462 (1980) [***18] and Karcher v. Kean,
97 N.J. 483, 479 A.2d 403 (1984).

We hold that the Appropriations Clause creates no
bar to judicial enforcement when, as here, 1) the shortfall
in appropriations purports to operate to suspend not a
statutory right, but rather a constitutional obligation, 2)
which has been the subject of more than twenty court
decisions or orders defining its reach and establishing
judicial remedies for these plaintiffs for its breach, 3)
[*343] where the harm being visited is not some minor
infringement of the constitutional right but a red,
substantial, and consequentia blow to the achievement of
a thorough and efficient system of education to the
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plaintiff pupils of the Abbott districts, and 4) where the
formula the State has underfunded was one created by the
State itself, and made applicable to the plaintiff pupils of
Abbott districts, in lieu of prior judicial remedies, by this
Court on application by the State based on specific
representations that the statutory scheme of SFRA would
be fully funded at least as to the Abbott pupils, and fully
implemented as to those districts. In those circumstances,
the State, having procured judicial [**1025] relief based
on specific representations, will not be heard [***19] to
argue that the Appropriations Clause power leaves the
plaintiff children of the Abbott districts without an
effective remedy.

Although we are sympathetic to the difficulties that
the State's failure to abide by its statutory formula for
education funding has caused to children in districts
statewide, we are limited in our ability to order relief in
this matter. We can grant relief in litigants rights only to
the plaintiff class of children from Abbott districts for
whom we have a historical finding of constitutional
violation and for whom we had specific remedial orders
in place through Abbott XX. Accordingly, for the State's
undisputed failure to adhere to the specific relief
authorized in Abbott XX, our present disposition granting
relief and ordering full funding of SFRA in FY 2012 can
reach no broader than to the plaintiffs granted relief in the
earlier proceedings in these school funding cases, namely
the schoolchildren of the Abbott districts.

We turn to address specifically the context of this
present application before the Court. Based on the State's
undisputed failure to fund school districts in FY 2011 in
accordance with SFRA's formula, plaintiffs have returned
to this [***20] Court seeking relief in aid of litigants
rights. The steps that preceded the imposition of the
school aid reductions through the FY 2011 [*344]
Appropriations Act were a subject of the parties’ jointly
stipulated facts, which presented preliminary information
as a backdrop to this application. >

5 The Special Master's
Opinion/Recommendations to the Supreme Court,
submitted by the Honorable Peter E. Doyne,
A.JS.C,, on March 22, 2011, and attached as an
appendix to this decision, further details the
economic climate that led to school aid
reductions, and the manner in which those cuts
were implemented. Appendix at 381, 407-14, 20

A.3d at 1048-49, 1064-70. We thank Judge Doyne
for serving as our Special Master and creating a
detailed record for this Court's review. Discussion
of his Opinion/Recommendations appears
throughout this decision and al citations thereto
are to the Appendix.

On March 16, 2010, the Governor delivered the FY
2011 Budget Message. At that time, spending for the
upcoming year was projected to increase 28.6% over FY
2010, and revenues were projected to fall. The state aid to
school districts was projected to grow by $1.8 billion, or
16% of the total budget gap for the year. And, the FY
2010 budget had relied [***21] upon severa types of
non-recurring revenues that would not be available in FY
2011.

The Legislature passed an annual appropriations hill
for FY 2011 on June 29, 2010, and the Governor signed
the Appropriations Act into law the same day. L. 2010, c.
35. The Appropriations Act reduced spending from FY
2010 by $2.7 hillion, or 8.3%, with cuts implemented
across all departments of state government. Although the
FY 2011 Appropriations Act increased school aid in the
aggregate, 6 school aid for kindergarten through twelfth
grade (K-12) programming was actually reduced from
FY 2010 to FY 2011 by $1,081,558,312. 7 Critically, the
FY 2011 [**1026] Appropriations [*345] Act modified
the K-12 school aid formula, and allotted $1.601 billion
less to districts than SFRA would have if optimally
funded. 8

6 The jointly stipulated facts provide that "[i]n
FY 2010, adjusted school aid appropriations of
$10.1 billion represented 33.9% of total adjusted
line item appropriations” "The FY 2011
Appropriations Act appropriated $10.308 billion
for school aid, an increase of $227.7 million in
State resources].]" Although it appears that state
funding was raised by only $208 million, the
paties have dtipulated to a $227.7 million
[***22] increase in total school aid from FY 2010
to FY 2011.

7 The parties have stipulated that "[t]he total
amount of [K-12] State aid in FY2010 was
$7,930,342,303." "The tota amount of [K-12]
State aid in FY 2011 was $6,848,783,991."

8 If SFRA had been funded as enacted, the
districts would have received $8.451 hillion in
K-12 school aid as compared to the $6.849 billion
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allocated under the FY 2011 Appropriations Act.
Appendix at 407-08, 20 A.3d a 1063-64. The
parties have stipulated to a difference of $1.601
billion between full SFRA funding and actual FY
2011 appropriations.

The state aid reductions for FY 2011 resulted from a
series of calculations and several modifications to the
original SFRA formula. © First, the Appropriations Act
atered three components of SFRA's formula: the
Consumer Price Index (CPI); the State Aid Growth
Limit; and alocation of Educational Adequacy Aid.
Specifically, the FY 2011 Appropriations Act set the CPI
to zero for al districts, although pursuant to the original
SFRA formula, the CPl would have been 1.6%. See
Appendix at 408, 20 A.3d at 1064. The State Aid Growth
Limit was aso set at zero for al districts, whereas
SFRA's original formula set the limits at 10% for districts
already spending above [***23] adequacy and 20% for
those districts spending below adequacy. See N.J.SA.
18A:7F-47(d). A third factor, Educational Adequacy Aid,
was held for al districts at the 2009-2010 level, despite
its origina purpose under the formula "to bring the
Abbott districts meeting certain criteria, which were
spending below adequacy, up to adequacy within three
years of SFRA's implementation through a combination
of increased local levy and additional State aid."
Appendix at 408, 20 A.3d at 1064-65 (citing Abbott XX,
supra, 199 N.J. a 229, 971 A.2d 989). An initia
allocation figure was calculated for each district using the
modified formula, and, as a result of the adjustments to
SFRA's parameters, state aid was reduced by
$520,276,732.

9 For an explanation of the statutory formula and
its operative components, see infra note 13.

As a second step, the Appropriations Act calculated a
reduction amount for each district equivalent to the lesser
of either: (a) 4.994% of the district's adopted 2009-2010
general fund budget, or [*346] (b) the sum of its
2010-2011 initial alocation of state aid pursuant to the
modified formula described above (the "4.994%
reduction"). Next, the reduction amount derived from
step two was subtracted from the modified [***24]
SFRA formula figure calculated in step one. 10 Appendix
at 408-09, 20 A.3d at 1064-65. The resulting figure was
the state aid allocated to each district for FY 2011.
Appendix at 409, 20 A.3d at 1065. The decrease in state
aid from the 4.994% reductions to the districts general

fund budgets amounted to an additional loss of $1.081
billion. Ibid..

10 As a result of this calculation, fifty-nine
districts received no state school aid in FY 2011.

The sum of both types of reductions, namely $1.601
billion, represents the total amount by which the original
SFRA formula was underfunded for FY 2011. The
resulting shortfall was spread across various SFRA aid
categories, including Adjustment Aid, Transportation
Aid, Security Aid, Equalization Aid, Special Education
Categorical Aid, Educational Adequacy Aid, and Choice
Aid. 11 In a statement issued [**1027] by the Office of
Legislative Services (OLS), the budget was described as
one that "departs significantly from the funding provision
of [SFRA]."

11 "[T]he Commissioner [of Education] was
authorized to establish a hierarchy of the formula
aid categories, and the 4.994% reduction of
formula aid in each district was accomplished in
accordance with this hierarchy." "The hierarchy
established by the Commissioner, [***25] as
modified by subsequent budget resolution,
reduced a district's aid in the following order: (1)
Adjustment [A]id, (2) Transportation [A]id, (3)
Security [Alid, (4) Equadlization [Alid, and (5)
Special Education [C]ategorical [A]id." The
hierarchy "required reducing the first category to
zero before carrying over any reduction amount
left to the subsequent category, and so on, until
the reduction amount was fully exhausted."
Appendix at 410, 20 A.3d at 1066. If the aid
reduction was exhausted before reaching any of
the categories, the remaining categorical aid was
not reduced. lbid. Although not addressed in the
hierarchy as stipulated by the parties, the record
reflects two additional categories of school aid,
Educational Adequacy Aid and Choice Aid, that
were impacted by the state aid reductions. 1bid.

Prior to enactment of the Appropriations Act,
plaintiffs wrote to the Attorney General requesting that
the State either adjust aid levels to comply with SFRA, or
move before this Court for relief [*347] from Abbott
XX. When the Attorney General's response indicated that
the State would not proceed with an application that was
not believed to be necessary, plaintiffs filed the present
motion in aid of litigants' [***26] rights, on June 8,
2010, alleging that the State's budget reduction violated
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this Court's judgment in Abbott XX.
.

Two years ago when this Court issued its twentieth
judgment or order in the course of this state's school
funding controversy, our opinion reflected an acute
awareness of the long duration of thislitigation:

Today we are almost a decade into the
twenty-first century, and nearly twenty
years have passed since this Court found
that the State's system of support for
public education was inadequate as
applied to pupils in poorer urban districts.
Abbott v. Burke, 119 N.J. 287, 295, 575
A.2d 359 (1990) (Abbott I1). Finding that
more severely disadvantaged pupils
require more resources for their education,
the Court held that the State must develop
a funding formula that would provide al
children, including disadvantaged children
in poorer urban districts, with an equal
educational opportunity as measured by
the Constitution's thorough and efficient
clause. Id. at 374, 384-86, 575 A.2d 359.
A later decision added that the funding
needed to be coupled to a set of
educational program standards. Abbott v.
Burke, 136 N.J. 444, 643 A.2d 575 (1994)
(Abbott 111).

[Abbott XX, supra, 199 N.J. at 144,
971 A.2d 989 [***27] (paralel citations
omitted).]

But the Abbott XX application was different in kind.
This time the State was directly applying to this Court
seeking to reopen the matter. The State came proudly
bearing the message that it "ha[d] heeded our cal to
create a funding formula based on curriculum content
standards and to demonstrate that the formula addresses
the needs of disadvantaged students everywhere, thereby
achieving constitutional compliance." Id. at 145, 971
A.2d 989.

In January of 2008, the Legislature had enacted, and
the Governor had signed, a new school funding formula:
SFRA. The State clamed its formula satisfied
congtitutional requirements for at-risk children -- the

children with the greatest challenges and needs in terms
of educational resources -- wherever such pupils attended
school. According to the State, at-risk children were not
restricted to Abbott districts. Demographic aterations
among [*348] school districts had caused changesin the
distribution of at-risk children, resulting in many more
districts having significant [**1028] populations of
at-risk children to educate.

But, although the State already had implemented its
"new" formula with the adoption of its annual
appropriations act for FY [***28] 2009 (covering the
2008-09 school year), it did not provide funding to the
Abbott districts in accordance with SFRA's funding
formula because, as its application to this Court
acknowledged, prior remedial orders issued in this
litigation bound the State and controlled the provision of
state aid to pupilsin Abbott districts. It was clear that the
State well understood the binding nature of the prior
remedial orders. Nevertheless, to underscore the
background of the matter, in addressing the State's
application seeking approval to provide SFRA's funding
to Abbott districtsin lieu of following the extant remedial
orders, we recounted the litigation history that had
brought us to that crossroads. See Abbott v. Burke, 196
N.J. 544, 560-63, 960 A.2d 360 (2008) (Abbott XIX).

A.

The background to the education funding remedy in
place at the time of the State's application, which was set
forth in Abbott XIX, bears repeating for our present
purposes. It begins with the 1990 decision in Abbott 11,
and shows the forbearance with which this Court awaited,
for years, the State's development of a constitutionally
sound method of funding for disadvantaged pupils before
specific remedial orders had to be imposed:

In [***29] Abbott |1, the State presented
the Public School Education Act of 1975
(the Act) as a school funding formula that
would  satisfy  the  constitutiona
requirement of a thorough and efficient
education. The Court reviewed the Act
after it had been examined through the
development of a full record. . . . [and]
found the funding formula to be
congtitutionally inadequate. Importantly,
the Court further found that "funding
alone will not achieve the constitutiona
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mandate" for the pupils in districts having
high concentrations of poor children; that
"without educational reform, . . . money
may accomplish nothing; and that in these
[poorer] districts substantial far-reaching
change in education [was] absolutely
essential to success."

[*349] The Court ordered the
remedy of "certain funding” to be
provided to the special needs districts, . . .
. [and] used the successful | and J districts
-- the most affluent suburban districts -- as
a benchmark it could identify for success.
As was later underscored in Abbott IV, 12
the Court in Abbott Il, looked to those
districts it deemed were likely to be
providing a level of education that was
consistent with the Constitution. The
Court ordered that the funding [***30]
must approximate the average net current
expense budgets of the | and J districts. . .
. Further, the [C]ourt ordered that the
funding be adequate to provide for the
specia educational needs of students in
poorer districts.

Four years later, in Abbott I1I, the
Court considered the Quality Education
Act (QEA), enacted by the Legislature in
1990 in response to Abbott II. . . .
[However, that] new funding formula
failed to implement key aspects of the
Abbott Il decision, which directed that
there be certainty in the funding for the
special needs districts, among other
requirements.

In response to Abbott Ill's rebuff of
the QEA funding approach, the State
turned its attention to the creation of
comprehensive content standards for a
thorough and efficient education from
which a standard of fiscal support could
[**1029] be built. Thereafter, the
Legidature, working with the Executive
Branch, enacted the Comprehensive
Educational Improvement and Financing
Act of 1996 (CEIFA).

In Abbott 1V, the Court addressed the

congtitutionality of CEIFA, declaring upon
examination of the statute's educational
content provisions that, with the
enactment of CEIFA, the Legislature had
taken amajor step in detailing [***31] the
components and meaning of a
congtitutional education, an effort that
"strongly warrant[ed] judicial deference."
The Court ultimately concluded that the
CCCS established in CEIFA provided a
congtitutionally acceptable definition of a
thorough and efficient education.

That said, the Court was unable to
approve the fiscal standards adopted in
CEIFA to support the CCCS because the
standards were based on costs in a
hypothetical school district  that
supposedly served as a model for all
school districts. The Court noted that the
"model" did not account for the
characteristics of special needs districts.
Furthermore, the Court also found that
those special needs were not adequately
provided for through CEIFA's categorica
ad for supplemental
programs-demonstrable effective program
aid (DEPA)-because DEPA funding also
was not calculated based on a study of the
special needs of the high concentrations of
poor students attending Abbott districts. . .

Faced with no viable dternative
legidlative or administrative solution to the
funding dilemma, the Court ordered the
parity remedy. The Court resorted to the |
and J district average as an objective and
reasonable indicator of resources [***32]
needed to achieve the CCCS. The parity
remedy was recognized, even at the time,
as an "interim" remedy, abeit the Court's
"chosen interim remedy." The door was
left open, however, for an dternative
funding approach. The Court alowed that
the Legidative and Executive Branches
could devise an adequate alternative
funding remedy so long as the State could
show, convincingly, that a thorough and
[*350] efficient education can be met

Page 7
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through expenditures lower than parity, or
if the State showed that the | and J
districts spending contained
inefficiencies.

[Abbott XIX, supra, 196 N.J. at
560-63, 960 A.2d 360 (dteration in
original) (emphasis added) (interna
citations omitted).]

12 Abbott v. Burke, 149 N.J. 145, 693 A.2d 417
(1997) (Abbott 1V).

When the State made application to this Court in
respect of SFRA-its newest effort to conform to a
congtitutionally satisfactory method of funding for pupils
in special needs districts (now denominated Abbott
districts)-the State already was implementing SFRA's
funding formula in school districts throughout the state,
except where it was constrained by the Abbott remedial
orders issued as a result of our past findings of
congtitutional violation as to the Abbott plaintiff [***33]
class. The existence of the remedial orders, issued for the
benefit of the plaintiff class of Abbott schoolchildren,
was of singular importance. It was the reason the State
had to secure approval to alter the obligations imposed by
those judicia orders. And, it played another
conseguential role in that it was the crucial fact that
prevented the State from obtaining al the relief that it
sought.

The State's motion to this Court in the fall of 2008
had asked us to review the constitutionality of SFRA.
Specifically, the State's application sought: 1) a
declaration that SFRA satisfied the requirements of the
thorough and efficient clause of Article VIII, § 4, 1 of
the New Jersey Constitution, and 2) an order relieving the
State from the requirements imposed by this [**1030]
Court's prior remedial orders concerning funding for
Abbott districts. Abbott XIX, supra, 196 N.J. at 549, 960
A.2d 360.

Our immediate response, before even conducting a
hearing on the formula's soundness, reflected that the
matter was first and foremost, a controversy with precise
parties and carefully delineated proofs of constitutional
violations that had provided the basis for the exacting
remedia orders that the litigation had spawned. [***34]
We said the following:

The State comprehends the unique
procedura  circumstances before us
because its application includes a request
to be relieved from compliance with this
Court's prior remedial orders. The State
also asks that we declare the new SFRA
funding formula constitutional. The State
made the policy choice to provide state
funding to public school districts in the
current fiscal year consistent with SFRA.

[*351] We cannot give an advisory
opinion on SFRA's statewide
congtitutionality. The Abbott v. Burke
litigation does not provide this Court with
jurisdiction to address the statute's
applicability to students not before the
Court. However, we do have jurisdiction
to determine whether SFRA is
congtitutional as applied to pupils in the
Abbott districts. Moreover, the existing
decisions and orders of this Court must
serve as the dtarting point for any
discussion of the congtitutionality of
SFRA as applied to the pupils who are the
beneficiaries of those rulings.

Because those decisions have
dictated, to date, how a constitutional level
of state funding for the pupils in Abbott
districts is to be provided, SFRA's
congtitutionality, which otherwise would
be presumptive, must be approached
[***35] differently. Through their pending
applications the State and plaintiffs ask
that we confront the intersection of the
Legidature's new funding formula with
our prior decisions. In essence, the
question is whether the formula should be
permitted to replace the funding
methodology previously ordered.

[Abbott XIX, supra, 196 N.J. at
551-52, 960 A.2d 360 (emphasis added).]

With that limitation to the proceedings having been
fixed, there followed a remand to an experienced and
respected trial court judge, appointed as special master
for this Court. That remand resulted in the preparation of
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a comprehensive record on SFRA's development and a
full hearing on the criticisms of the formula. In the end, a
comprehensive explanation and critigue of those
challenges was returned to us. Abbott XX, supra, 199 N.J.
at 176-250, 971 A.2d 989. There is no need to explain
again the minute details of the formula. Suffice it to say
that it is a weighted formula, of many parts and layers. 13
It [**1031] was carefully constructed [*352] to
account for the myriad needs and cost considerations
relevant when devising a permanent formula to
perennially provide school districts with predictable
amounts of sufficient resources that should permit the
provision [***36] of educational services sufficient to
enable pupils of al types everywhere to master the
CCcCs.

13 SFRA is a weighted funding formula
designed to calculate school aid alocations for
individual districts using both wealth-equalized
and categorical aid components. The centerpiece
of the SFRA formula is the wealth-equalized
Adequacy Budget, which begins with a base
per-student cost that is tied to the CPI. To that
base cost SFRA adds specific weights accounting
for institutional needs that increase the cost of
educating students: "1) grade level, and whether
the pupil is 2) an at-risk pupil (defined as one
eligible for a free- or reduced-price lunch), 3) a
Limited English Proficiency (LEP) pupil, or 4) a
special education student of mild, moderate, or
severe classification." Abbott XX, supra, 199 N.J.
at 152, 971 A.2d 989. Once the base cost and
requisite enhancements have been identified,
additional resources are provided to subsidize
certain special education expenses. In sum, the
Adequacy Budget is comprised of four
components:. "1) a base ad amount for
elementary, middle, and high school students, 2)
additional weights for at-risk and LEP students,
and vocational districts, 3) two-thirds of the
[***37] census based costs for specia education,
and 4) al census-based costs for speech-only
special education." Id. at 153, 971 A.2d 989
(citation omitted). In addition to the
wealth-equalized Adequacy Budget, SFRA's
comprehensive  formula provides for the
allocation of Equalization Aid, Categorical Aid,
Preschool Aid, Extraordinary Aid, Adjustment
Aid, and Education Adequacy Aid, the operation
of which is described in Abbott XX, supra, 199

N.J. at 155-57, 971 A.2d 989.
B.

In the Abbott XX proceedings before this Court that
followed the remand hearing, we heard plaintiffs
objections to the formula, as well as the State's defense of
its effort in developing the formula and its assertions that
SFRA could accomplish all that its designers intended.
The Attorney Genera herself made a rare appearance on
behalf of the State and made representations that were
both remarkable and singularly persuasive, for as our
ruling stated, the Abbott XX decision was, in no small
way, a matter of trust between the branches of
government. See Abbott XX, supra, 199 N.J. at 146,
168-69, 172, 971 A.2d 989.

When the Court asked for assurance that the formula
would be followed and necessary adjustments
forthcoming if additional monies were called for by that
[***38] examination, the Attorney General told this
Court:

[Attorney Genera] Milgram: | want to
talk for one moment about the question
that you raise about if there is necessary
funding will the State basically comply
with that-will the [L]egislature[?] What |
will tell you is that the [L]egislature has
been a partner with the [D]epartment [of
Education] for the past five years. | have
personally seen it.

If you look at the legislation that came
out, unlike CEIFA[,] the legidation that
came out in the SFRA tracks amost to the
letter the Department of Education's
recommendations for the school funding
formula along with the enhancements that
they'd made and the recommendations of
the national experts. That's what came out
in this formula. If the Court is concerned
about the Abbott School Districts, [*353]
order that the formula must always be
fully funded as to the Abbott School
Digtricts.

Acknowledging the economic downturn that had gripped
the state since the formula's development, the Attorney
Genera went on to reassure the Court that the State could
fund SFRA and to invite specific protection for the
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Abbott districts:

[Attorney General] Milgram: . . . [1]f the
Court is concerned about the Abbott
[***39] <School Districts under this
formula, say that the formula is
congtitutional to the extent that it is always
fully funded as to the Abbott School
Didtricts. That's a reasonable way for the
Court to have the assurances that you're
looking for about what's going to happen
inthefuture. . ..

The budget is the word[t,] | think[,]
it's probably been in the State of New
Jersey for decades. We are in dire fiscal
circumstances, and it is funded. This
school funding formula is funded. And if
you want the assurance to make sure that
it's funded next year related to the Abbotts
then find that for it to be constitutional it
has to be fully funded as to [ SFRA].

[(Emphases added) ]

[**1032] Against the backdrop of the arguments
and briefs of counsel and based on the record devel oped
before the Special Master, accompanied by his proposed
findings and conclusions of law, we set forth the basis for
our holding. We said that although we could not be sure
about the asyet untested SFRA formula, we were
persuaded to give the State the benefit of the doubt that
SFRA would operate as promised. See Abbott XX, supra,
199 N.J. at 168-69, 172, 971 A.2d 989. We accepted the
State's argument that SFRA's carefully developed
formula was [***40] designed to deliver sufficient
resources to provide pupils of all needs with resources for
appropriate educational services to enable them to master
the CCCS. Thus, solely for purposes of considering the
State's application to ater the methodology for the
provision of funding to the Abbott districts, we declared
SFRA to be, presumptively, constitutionally adequate and
valid to the extent that the record permitted its review,
stating our holding precisely as follows:

We therefore hold that SFRA's funding
formula may be applied in Abbott
districts, with the following caveats. Our
finding of constitutionality is premised on
the expectation that the State will continue

to provide school funding aid during this
and the next two years at the levels
required by SFRA's formula each year.
Our holding further depends on the
mandated review of the formulas weights
and other [*354] operative parts after
three years of implementation. See
N.J.SA. 18A:7F-46(a), (b), -51(a), -55(f),
-57(a), -59.

[Id. at 146, 971 A.2d 989.]

The relief granted to the State was thus conditioned
on two express mandates. The first required that the
SFRA formula be fully funded. The second mandate,
requiring a "look-back" and retooling of [***41] SFRA
after its reexamination, underscored the importance to the
Court of that first requirement of full funding. It aso
served another purpose. It was no small matter that our
decision expressly took into account that SFRA's initial
three-year period of implementation would be subject to
rigorous review due to its requirement for reexamination,
and adjustment if necessary, to component parts of the
formula. That point was critical to this Court's extension
of trust and expectation of good faith and commitment
from the other two branches of government. Id. at 169,
971 A.2d 989 ("Our finding that that approach is not
congtitutionally infirm is tethered to the State's
commitment diligently to review the formula after its
initial years of implementation and to adjust the formula
as necessary based on the results of that review."); see
alsoid. at 146, 167, 174, 971 A.2d 989. On one level, the
look-back obviously required funding in compliance with
the formula as enacted. The required retooling could only
happen based on a dissection of how the statute's formula
actually worked once implemented. Moreover, it
emphasized to the State the clear expectation that
compliance with SFRA, in all respects regarding Abbott
[***42] districts, was the condition on which
congtitutionality was premised. The Court acted on the
basis of information at hand, but we emphasized that

a sae funding formulas
congtitutionality is not an occurrence at a
moment in time it is a continuing
obligation. Today's holding issues in the
good faith anticipation of a continued
commitment by the Legidature and
Executive to address whatever adjustments
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are necessary to keep SFRA operating at
its optimal level.

[1d. at 146, 971 A.2d 989]

Thus, based on the record before us, we granted the
State's request to implement SFRA's formula funding in
Abbott districts [**1033] in lieu of continued
compliance with then-existing remedial orders [*355]
governing funding to those districts. 1d. at 145-46, 971
A.2d 989. We further allowed the State to utilize SFRA
during its initial three-year implementation period
without the added safety net of supplemental funding as
previously had been required in Abbott districts. 14 Id. at
172-74, 971 A.2d 989. The Specia Master had been
concerned about SFRA's implementation in Abbott
districts during the initial three years of the formulas
operation if those districts did not have the added
assurance of the resources that continued supplemental
funding would provide. [***43] He had recommended
that we require the assurance of supplemental funding
during the first three years of SFRA's implementation. Id.
at 248-49, 971 A.2d 989. However, the State strenuously
urged instead that SFRA be permitted to be implemented
as designed, as a unitary system of school funding, and
we granted the State its request in full. 1d. at 174, 971
A.2d 989.

14 In addition to ordering funding at levels
commensurate with the expenditures in wealthy
suburban  districts, the Court mandated
supplemental funding to address the specific
educational challenges facing poorer urban school
districts and to "redress their disadvantages.”
Abbott 11, supra, 119 N.J. a 386, 575 A.2d 359.
The Court reiterated that obligation in Abbott 1V,
supra, 149 N.J. at 189-90, 693 A.2d 417.

Stripped to its essence, the decision and order
entered in 2009 reflected a quid pro quo. The State asked
to be relieved of binding judicial decrees in exchange for
providing predictable school funding based on the statute
it carefully had developed and enacted. Although in
Abbott XX we could not say that the State had produced a
formula that would guarantee students adequate funding
to support a thorough and efficient education as measured
by the CCCS, the State was alowed [***44] to
effectuate SFRA's formula with the expectation that it
could deliver to Abbott pupils al that the State assured.
Id. at 175, 971 A.2d 989. Indeed, our holding in Abbott

XX was a good-faith demonstration of deference to the
political branches authority, not an invitation to retreat
from the hard-won progress that our state had made
toward guaranteeing the children in Abbott districts the
promise of educational opportunity.

[*356] Regrettably, the State did not honor its
commitment.

As noted, in their initial motion papers, plaintiffs
sought to have this Court order that additional funding in
accordance with SFRA's formula requirements be
forthcoming for the current year. Plaintiffs since have
withdrawn that request and instead state that they seek
"compliance” with this Court's decision and holding in
Abbott XX going forward, that is in respect of the next
and future fiscal years.

The State resists that request, arguing that separation
of powers requires this Court to defer to the
appropriations determinations made by the other branches
and, in the alternative, that the funding cuts do not render
the funding levels constitutionally insufficient. With
respect to its appropriation power argument, the [***45]
State asserts that fiscal distress necessitated cuts to state
school aid from the aggregate amount that SFRA would
have required and that its allocation of those cuts, as
among digtricts, is the exclusve purview of the
legislative and executive branches. In any event, the State
urges that the method selected by the Governor and
Legidlature to allocate the reduction in state school aid
was fair and equitable, made in good faith, and should
have permitted districts to absorb the state aid loss
without  [**1034] negatively affecting student
achievement. Its argument concludes with its contention
that the level of state school aid in FY 2011 has not
breached the constitutional standard for a thorough and
efficient system of education.

After the submission of briefs, which were extended
by mutual consent of the parties, we heard oral arguments
on January 5, 2011. Following those arguments, on
January 13, 2011, we issued an Order of limited remand
to the Specid Master who had aided the Court in
connection with the State's Abbott XX application.
Although there was no question that SFRA had not been
funded at the levels called for by the formula, the Court
sought additional information and so instructed [***46]
Special Master Peter E. Doyne, [*357] A.JS.C, to
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consider "whether school funding through SFRA, at
current levels, can provide for the constitutionally
mandated thorough and efficient education for New
Jersey school children." The Order placed the burden on
the State to demonstrate "that the present level of school
funding distributed through the SFRA formula can
provide for a thorough and efficient education as
measured by the [Clore [Clurriculum [C]ontent
[Sltandards in districts with high, medium, and low
concentrations of disadvantaged students.”

Thereafter, the State moved for clarification of the
Order and for more time. The State requested a
declaration that the Specia Master was permitted to
consider the fiscal challenges facing the State in his
assessment of the constitutionality of SFRA as currently
funded. The application was denied by Order dated
February 1, 2011, the Court again expressly noting that it
was retaining for its own consideration "the question of
what effect, if any, the State's fiscal condition may have
on plaintiffs entittement to relief in aid of litigants
rights." That said, our Order recognized that "the Special
Master [was] authorized to entertain any and [***47] al
evidence as he sees fit in the proper completion of his
assigned task . . . ."

On February 11, 2011, the proceedings before the
Special Master began. After eight days of hearings in
which the Special Master heard testimony from ten
witnesses and received in evidence numerous documents
and exhibits, he issued his opinion with recommendations
to the Court on March 22, 2011.

As per his charge, the Special Master reported on the
level and impact of the cuts to school aid in districts of
high, medium, and low concentrations of at-risk pupils. 1°
He received and considered [*358] testimony from
superintendents of school districts of al three
classifications, the majority of whom were presented by
the State. The testimony revealed that as a result of the
$1.601 billion shortfall from full funding of SFRA,
Abbott districts lost a total of $402.4 million or $1,425
per pupil. The districts with high concentrations of at-risk
children, of which the Abbott districts were a subset, lost
$687 million or $1,530 per pupil. Appendix at 460, 20
A.3d a 1095-96. Medium concentration districts lost
$329 million or $1,158 per [**1035] pupil, and low
concentration districts lost $585 million or $944 per
pupil. Ibid.

15 For the purposes [***48] of the remand

proceedings in the instant matter, the parties
adopted the following district designations based
on the concentration of "at-risk" pupils. high
concentration districts are those with a population
of at-risk students greater than 40%; medium
concentration districts are those with a population
of at-risk students between 20% and 40%; and
low concentration districts have a population of
at-risk students less than 20%. Appendix at 405,
20 A.3d at 1063. For the purposes of the remand
proceeding, the definition of "at-risk" refers to
those students eligible for free or reduced-price
lunch. Id. a 396 n.10, 20 A.3d a 1058 n. 10
(citing Abbott XX, supra, 199 N.J. at 152, 971
A.2d 989).

In his evaluation of that testimony, the Specia
Master concluded that although the districts absorbed the
funding reductions in differing ways, the superintendents
were nearly unanimous in their concern that they could
not properly deliver the CCCS to al students with the
reduced levels of state aid. The superintendents testified
to eiminating teaching positions, limiting course
offerings, increasing class sizes, and facing
administrative burdens, which all contributed to the
perceptions that they were failing in their delivery of the
CCCS to their [***49] students, and in particular to
at-risk pupils. Appendix at 430-44,455-56, 20 A.3d at
1078-86, 1092-94. The Special Master's report distilled
the evidence received during the hearings to four major
findings:

1. If the SFRA formula had been fully
funded for [FY 2011] an additiona $1.6
billion would have been required;

2. Degpite the State's best efforts, the
reductions fell more heavily upon our high
risk districts and the children educated
within those districts;

3. The aid reductions have moved
many districts further away from
"adequacy"; and

4. The greatest impact of the
reductions fell upon our at[-]risk students.

[Appendix at 464,20 A.3d at 1098.]
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[*359] The Specia Master reported that "[t]he loss
of teachers, support staff and programs is causing less
advantaged students to fall farther behind and they are
becoming demonstrably less proficient." Appendix at 443,
20 A.3d at 1086. In sum, he concluded that the State
failed to meet its burden to show that a thorough and
efficient education can be provided, consistent with the
CCCS, through the levels of SFRA funding provided in
the FY 2011 Appropriations Act. Appendix at 466, 20
A.3d a 1099-1100. With the benefit of that record and
report by the Special Master, and the supplemental briefs
of the parties, we again conducted oral [***50]
arguments on plaintiffs motion. That information and
argument informs our consideration of plaintiffs
application.

V.

We turn now to evaluate plaintiffs' motion in aid of
litigants' rights. A Rule 1:10-3 motion is an appropriate
vehicle for a party who alleges a violation of a judgment.
See Loigman v. Twp. Comm. of Middletown, 308 N.J.
Super. 500, 503-04, 706 A.2d 262 (App.Div.1998). This
Court has granted motions in aid of litigants rights in
prior Abbott decisions, where, for example, the State
failed to act consistent with its representations regarding
the manner it claimed it would fulfill a mandate of this
Court. Abbott v. Burke, 163 N.J. 95, 100-01, 748 A.2d 82
(2000) (Abbott VI).

Here we have a failure of such a nature. The State
made a conscious and calculated decision to underfund
the SFRA formula when enacting the FY 2011
Appropriations Act. It was not inadvertent or a mistaken
exercise of governmental authority. It directly
contravened representations made by the State when
procuring relief from prior judicial remedial orders that
even the dissenters recognize were binding on the State.
Thus, for the Abbott districts, it was an action by the
State that directly contravened the judgment in [***51]
Abbott XX, which had authorized the State to substitute
full SFRA funding for the parity remedy in those
districts.

[*360] When this Court permitted the substitution
of our prior orders, which remediated a constitutional
violation, with the State's alternative of SFRA funding, it
did not alter the constitutional underpinnings [**1036]
to the replacement relief. Our grant of relief was clear
and it was exacting: It came with express mandates. We
required full funding, and aretooling of SFRA's formula's

parts, at the designated mileposts in the formulas
implementation. When we granted the State the relief it
reguested, this Court did not authorize the State to replace
the parity remedy with some underfunded version of
SFRA.

The State has breached the very premise underlying
the grant of relief it secured with Abbott XX. By doing so,
it has breached the Abbott XX judgment that carried
ongoing responsibilities and obligations owed by the
State to the Abbott plaintiff class. Hence, the plaintiff
class of Abbott schoolchildren has every right to relief in
aid of litigants' rights based on the State's failure to fully
fund SFRA in Abbott districts.

In so holding we add that the record created in this
matter provides [***52] necessary support for our
conclusion. The Specia Master's finding that the impact
of the reductions is being felt most significantly in high
concentration districts is the most telling. It reveals that
the cuts to Abbott districts, which are al high
concentration districts, were not of a de minimus or
inconsequential nature that could, or should, be greeted
by this Court with indulgence. Nor, based on the State's
equivocal representations about future levels of funding
made to us at argument, can we view this as an
aberrational or temporary dteration in the State's
responsibilities.

Thus, these reductions have had a significant impact
on the beneficiaries of our prior remedial orders, namely
the plaintiff pupils of the Abbott districts. It was to
remedy their decades-long constitutional deprivation that
this Court issued remedial orders. And, it was from those
past remedia orders that the State asked to be excused in
exchange for providing funding under SFRA's formula.
Notwithstanding its promises that SFRA funding [*361]
would replace the parity remedy funding, the State did
not deliver the quid pro quo.

V.

We turn to address the arguments that the State
advances in opposition to plaintiffs [***53] motion in
aid of litigants rights.

A.

The State claims that because the appropriation
power is vested in the Legislature, see N.J. Const. art.
VI, 8§ Il, T 2, this Court should defer to the
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appropriations choices made by the Legidature in the
current fiscal year, when financia distress plagued the
State's ability to satisfactorily address all the demands on
state government. In support of its clam that the
Appropriations Clause power vested in the Legislature
trumps all other considerations, the State cites to two past
decisions, wherein this Court stated that "the power and
authority to appropriate funds lie solely and exclusively
with the legidative branch of government." City of
Camden v. Byrne, 82 N.J. 133, 148, 411 A.2d 462 (1980);
see also Karcher v. Kean, 97 N.J. 483, 490, 479 A.2d 403
(1984) (noting that "the constitutional budgetary and
appropriations authority [] is both centered in and shared
by the legidlative and executive branches"). According to
the State, any relief ordered by the judiciary would
congtitute an impermissible intervention into the
budgetary process.

The case law cited by the State addressed situations
in which the suspension of other statutory enactments
was at issue. No one [***54] would quarrel with the now
well-understood principle that "the Legislature has the
inherent power to disregard prior fiscal enactments," even
where statutes [**1037] "'dedicate’ state revenues for a
particular purpose." Camden, supra, 82 N.J. at 147, 411
A.2d 462 (deferring to Legislature's appropriation power
and executive's line-item veto power where plaintiffs
challenged non-payment of certain  statutory
disbursements and revenue sharing provisions); [*362]
Karcher, supra, 97 N.J. at 490, 479 A.2d 403 (affirming
executive's line-item veto power over statutory
expenditures, including those for distribution and
apportionment of state aid to municipalities); see also
Cnty. of Camden v. Waldman, 292 N.J. Super. 268,
291-92, 678 A.2d 1101 (App.Div.1996) (explaining how
it is beyond cavil that Legislature can temporarily
suspend other statutory enactments through annual
appropriation acts), certif. denied, 149 N.J. 140, 693 A.2d
109 (1997). In Camden, supra, we rejected municipal and
county challenges to the political branches failure to
appropriate state revenues in conformity with statutes that
required disbursements to municipalities. 82 N.J. at
142-45, 411 A.2d 462. 16 Similarly, in Karcher, supra,
the Court upheld the Governor's exercise of his line-item
veto power [***55] in respect of provisions relating to
state aid to municipalities 17 and highway appropriations.
97 N.J. at 493-501, 479 A.2d 403. The Governor's
[*363] use of the line-item veto power was also upheld
in respect of general provisions "relating to salaries,
compensation, and the status of various state employee

positiond],]" and restrictions on "funds appropriated for
capital construction by the Department of Corrections.”
Id. at 493, 501-12, 479 A.2d 403. However, those cases
do not support the State's position in this case.

16 The Camden plaintiffs brought challengesin
connection with several statutory schemes: the
Sales and Use Tax Act, by which "ten percent
(10%) of the revenues that the State derived from
these taxes was to be allotted 'as State aid to
municipalities for general municipal purposeq,]'
N.J.SA. 54:32B-31 (repealed)”; the bus franchise
replacement tax, "which provides that the State
make annua payments to municipalities of certain
monies to replace the revenues those
municipalities had previously received through
collection of the since-repealed bus franchise
taxeq,] N.J.SA. 48:4-14.2"; certain dstatutes
disbursing funds for highway purposes, including
"N.J.SA. 52:27B-20 [by which] certain monetary
[***56] sums, labeled 'mandatory dedications,’
[must] . . . be allotted to each county for highway
expenses,” and "N.J.SA. 27:14-1 [which] also
provides for a stated amount of monies [ig] to be
apportioned to each county for highway costs’;
the Transfer Inheritance Tax Act, which "provides
for five percent (5%) of the transfer inheritance
taxes collected by the State on 'property of
resident decedents in the county' to be paid over
to the county[,] N.J.SA. 54:33-10"; and the
apportionment of certain monies that "should
have been apportioned to the counties." Camden,
supra, 82 N.J. at 142-44, 411 A.2d 462 (footnotes
omitted).

17 "Appellants challenge[d] the Governor's
line-item veto of an appropriation of the proceeds
from the franchise and gross receipts taxes of
public utilites as state aid to particular
municipalities,] . . authorized by N.J.SA.
54:30A-16 et seq. and 54:30A-49 et seq.[, and
providing] for the distribution and the
apportionment of these revenues as state aid for
eligible municipalities." Karcher, supra, 97 N.J.
at 493, 479 A.2d 403.

It does not follow that the Appropriations Clause
authority to modify or suspend statutes that raise some
expectation of funding, see, e.g., Waldman, supra, 292
N.J. Super. a 291-92, 678 A.2d 1101, [***57]
empowers the political branches to ignore judicial orders
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and decrees that specify a remedy to ameliorate a
historical finding of congtitutional violation. It simply
cannot be said that the authority to "disregard prior fiscal
enactments,” Camden, supra, 82 N.J. at 147, 411 A.2d
462, carries a corresponding authority to suspend judicial
decrees issued to remedy substantiated constitutional
deprivations. Cf. Robinson v. Cahill, 69 N.J. 133, 154,
351 A.2d 713 (1976) (Robinson 1V) (stating clearly,
[**1038] dthough in dicta, that "[i]f there remains a
theoretical conflict between the strictures of the
Appropriations Clause and the mandate of the Education
Clause, we hold the latter to be controlling in these
circumstances').

To state the question is to present its answer: how is
it that children of the plaintiff class of Abbott
schoolchildren, who have been designated victims of
constitutional deprivation and who have secured judicial
orders granting them specific, definite, and certain relief,
must now come begging to the Governor and Legislature
for the full measure of their education funding? And, how
can it be acceptable that we come to that state of affairs
because the State abandoned its promise? The State's
position [***58] issimply untenable.

We hold that the Appropriations Clause creates no
bar to judicial enforcement when, as here,

1) the shortfal in appropriations
purports to operate to suspend not a
statutory right, but rather a constitutional
obligation,

[*364] 2) which has been the subject
of more than twenty court decisions, or
orders, defining its reach, and setting out
judicial remedies for these plaintiff pupils
for its breach, and

3) where the harm being visited is not
some minor infringement of the
congtitutional right but a real, substantial,
and consequential  blow to the
achievement of a thorough and efficient
system of education to the pupils of the
Abbott districts, and

4) where the formula the State has
underfunded was one created by the State
itself, and made applicable to the plaintiff
pupils of Abbott districts, in lieu of prior

judicial remedies, by the Court on
application by the State based on specific
representations that the statutory scheme,
SFRA, would be fully funded at least as to
the Abbott pupils, and fully implemented
asto those districts.

In such circumstances, the State, having procured judicial
relief based on specific representations, will not be heard
to argue that the Appropriations Clause [***59] power
leaves the plaintiff children of the Abbott districts
without an effective remedy.

B.

The State also advocates that the availability of
dternative funding streams and systemic reforms could
have enabled the delivery of a congtitutional education
despite the diminished levels of state aid.

First, and most fundamentally, we reject the
collateral argument that the availability of certain
non-SFRA funds can be used to deflect the State's
responsibility for the provision of a constitutionally
mandated, adequately funded thorough and efficient
system of education. Specificaly, the State cites the
availability of federal funds 18 and excess surpluses 19 to
offset [**1039] and ameliorate [*365] the impact of
school aid reductions on district budgets. However, the
record reveals that in many cases the alternative funding
available was insufficient to fill the gaps left by the
reductionsin state aid in the individual Abbott districts.

18 Federal funds are available annually to
supplement state revenues in support of programs
for at-risk and disabled students. The State
maintains that recurring federal funds flow from
Title | grant programs "under No Child Left
Behind, 20 U.SC.A. 6301 et seq.,” and "Part
[***60] B grants under the Individuals with
Disabilities Education Act (IDEA), 20 U.SC.A.
1400 et seg." In addition to recurrent funds,
one-time federal awards were available in FY
2011 to assist the states in their response to the
national fiscal crisis. The American Recovery and
Reinvestment Act of 2009 (ARRA), Pub. L. No.
111-5, 123 Sat. 115 (2009), channeled stimulus
money through IDEA Basic and Preschool, Title
I/School Improvement Allocations (SIA), and
State Fiscal Stabilization Fund (SFSF), "to save
and create jobs and to reform education." The
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Education Jobs Fund (Ed Jobs) is another federal
program designed to retain, recall, or rehire
former employees or to hire new employees in
public education.

19 The parties agree that districts are permitted
to "maintain unreserved, undesignated genera
fund balance[s] of up to 2% of the budgeted
genera fund appropriations for the pre[-]budget
year or $250,000, whichever is greater." Any
funds the district maintained above that limit were
deemed "excess surplus.”

The State asserts that the Abbott districts were able
to mitigate the impact of aid reductions with
stimulus-based federal funds. For example, the State
argues that "$158 million of [***61] . . . [American
Recovery and Reinvestment Act of 2009 (ARRA)] funds
remained available in the Abbott districts as of June 30,
2010." 20 |n total, the State calculates that Abbott districts
had $297 million in federal funding available before the
start of the current school year. According to the State,
the federal funds available to the Abbott districts
exceeded the $256 million reduced from those districts.
That representation is accurate only to a point; it provides
an incomplete picture of the economic experiences of the
Abbott districts.

20 Notably an undisclosed amount of that aid
was Preschool ARRA ad. The school aid
reductions presented to this Court elsewhere in
the record reflect the underfunding of K-12
programs, thus the comparison to funds available
to support preschool programs is not helpful to
the analysis.

The calculations proffered by the State compare
available federal funding to the sum of state aid reduced
between FY 2010 and FY 2011 ($256 million); the State
does not address the more relevant figure that represents
the sum of state aid that the Abbott districts would have
received had SFRA been fully funded in FY 2011 ($402
million). A comparison of available federal [***62]
funds with the amount of funding reduced from SFRA's
statutory formula reveals that federal funds actually fell
short in the aggregate [*366] of replacing the aid lost
from the Abbott districts. And the State makes no attempt
to show that the federal funds replaced actual aid lost
under SFRA on a digtrict-by-district basis. Instead, the
State bases its representations to this Court on aggregate
funding data. True, the Abbott districts received $297

million in federal funds; however, on an individual basis,
the majority of Abbott districts lost more aid from FY
2010 to FY 2011 than they received in federal funds.

Further, in an exercise of faulty logic, the State also
reasons that the availability of surplus funds in individual
districts after the State withheld monies mid-year, 21
demonstrates that SFRA provided funding beyond the
levels dtrictly required to deliver a congtitutional
education. However, it does not follow that, because
districts were surprised by the mid-year withholding and
were unable to efficiently and effectively regroup and
redirect their expenditures mid-school-year, the districts
were overfunded. The argument proffered by the
State-that the districts should have expended [***63]
their surplus funds to ensure delivery of the CCCS-would
require school [**1040] administrators to deplete their
resources without any assurance that state funding
streams would flow more predictably in the coming
years. To rely on the fortuitous circumstance that some
districts locally possess sufficient excess surplus to
ameliorate the State's funding shortfall is impracticable
and penalizes those districts whose fiscal responsibility
yielded areserve of emergency funds.

21  The parties stipulated that in FY 2010,
Executive Order No. 14 withheld approximately
$450 million in state aid payments, "an amount
that did not exceed available surplus revenues in
each of the digtricts." Of the $450 million that was
withheld mid-year, the districts collectively
requested the restoration of only $27 million of
their excess surplus "to support the 2009-10
budgets, leaving over $400 million in excess
surplus available for 2010-11."

Finaly, in an effort to defend the aid reductions
imposed in the current school year, the State proffers that
districts could have mitigated the impact of the
diminished funding by implementing specific educational
reforms. Principally, the State challenges the [*367]
efficacy of [***64] existing tenure laws, teacher
evaluation methods, and collective bargaining
agreements. For example, the State argues that marginal
increases in class size would not have impacted delivery
of the CCCS if districts could select teachers for
reductions in force based on merit, and be exempt from a
"last in, first out” policy.

While there may or may not be virtue in future
educational policy reforms, the debate regarding how best
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to transform the educational system must be reserved for
a different forum. The State's presentation of such
arguments in connection with the instant matter is
simultaneously premature and laggard. In one respect, the
State cannot transform its defense to this motion in aid of
litigants' rights into a vehicle to obtain an indication of
some judicial approval for collateral labor law and
education policy reforms that are, as-yet, unadopted by
the Legidature. Nor can the State assert that districts
should have mitigated the impact of budget reductions
somehow before those initiatives were legidatively
obtained. Unless and until the State achieves the
legidative reforms it prefers, and puts those tools in the
hands of the districts, arguments attacking collective
[***65] bargaining agreements or targeting interest
groups in the education community, do not advance the
State's position in this matter.

Moreover, to the extent that the State asserts that
there is room for greater efficiencies and cost-savings
available from the tools presently in the hands of districts,
this broad brush attempt at disparagement is
unpersuasive. Moreover, we cannot help but note that a
significant portion of the Abbott SFRA funds go to
districts that remain under State supervision. The State
should tend its own house.

In dispensing with the constitutional and collateral
arguments advanced by the State, we close by
emphasizing that if and when the reforms presented by
the State are adopted and prove efficacious, the fully
funded SFRA formula would adjust to reflect those cost
savings. If education reforms are adopted in the future,
the root costs will be reduced as cost-saving policies are
incorporated [*368] and resources are economized.
Thus, underfunding SFRA through modifications to its
statutory formula is not required to effectuate
cost-savings, but instead undermines the operability of
the statute's own self-adjusting mechanisms. Indeed, it
returns this state to the structureless [***66] situations of
the past where school districts had no way to plan
because they could not anticipate in advance what the
State would choose to fund for education from year to
year. Predictability in funding is key, we emphasized in
Abbott II, supra, 119 N.J a 385 575 A.2d 359
("Funding must be certain . . . ."), and asignificant part of
SFRA's promise was its consistency. See Abbott XX,
supra, 199 N.J. at 173, 971 A.2d 989 (noting "formula’s
insistence on predictability and transparency in
budgeting, and accountability").

VI.
A.

Finally, having dispensed with the constitutional and
collateral defenses [**1041] raised by the State, we turn
back to consider the breadth of remedy that is appropriate
in plaintiffs motion in aid of litigants' rights.

As noted earlier, the determinative finding that gives
rise to our ability to grant relief lies in the fact that the
Abbott plaintiff class of schoolchildren were the
beneficiaries of prior remedial orders, issued to remedy
the constitutional deprivation that they litigated and this
Court ultimately found had been visited on them. It was
those specific remedial orders that had bound the State to
a precise form of educational funding in the Abbott
districts. And, it was from those [***67] past remedial
orders that the State asked to be excused in exchange for
providing funding under SFRA's formula.

We have now found that the State has breached its
part in the exchange of obligations that occurred two
years ago, when the State was relieved of its duty to
adhere to the remedial orders imposed to aleviate
decades-old findings of constitutional deprivation. Our
mandate to act in the face of the present finding lies in
[*369] the background of litigation that had resulted in
specific relief of aconstitutional dimension for the instant
plaintiffs, namely the parity remedy imposed in the
Abbott districts. That remedy was exchanged for a
specific aternative form of relief: SFRA's level of
funding. That presently is the level of funding that the
State constitutionally must provide to the children of the
Abbott districts. Although it has failed to do so in the
current fiscal year, the present request for a remedy
focuses only on the future.

Ordinarily, we could provide a choice to the State in
the form of remedy: either fund the Abbott districts at the
level authorized by our previous decision in Abbott XX,
that is, provide the Abbott districts with the full funding
promised by SFRA, [***68] or return to the parity
remedy that the previous remedia orders required.
However, there is no choice to be provided here. Neither
of the parties wants a return to the parity remedy, nor do
we have any independent interest in perpetuating it.

SFRA is the preferable and predictable way to
provide funding to the children of the Abbott districts so
that sufficient resources are provided and can be planned
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for in the preparation of cohesive educationa
programming. The children of the Abbott districts
congtituted the plaintiff class in Abbott XX and were the
subject of its holding. Only they have the historic finding
of constitutional deprivation and only they were the
beneficiaries of the remedial orders that the State asked
us to switch for the SFRA funding. Their right to full
funding is a constitutional mandate, supported by judicial
findings and past orders. Those past rulings are not
subject to suspension under the legislative appropriation
power.

We hold that the plaintiff class of schoolchildren
from the Abbott districts cannot be deprived of the full
SFRA funding that the State offered, and received
approval to exchange for the decisions and remedial
orders that had previously [***69] established the
funding required for such school districts.

B.

Our finding as to the pupils in the Abbott districts
notwithstanding, plaintiffs seek a broader form of relief.
Plaintiffs claim [*370] the right to demand full funding
of SFRA for dl districts in the state. Their argument is
based on a broad interpretation of our holding in Abbott
XX. However, plaintiffs can look in vain for support in
Abbott XX for a finding that the failure to provide full
funding of SFRA to any district is the equivalent of the
congtitutional violation previoudly litigated and [**1042]
found to exist for children in Abbott districts. Indeed, in
the prior application that led to the Abbott XX holding, we
specifically declined to recognize that pupils from any
district other than the Abbott districts were before us
when taking up the question of SFRA's facial
constitutionality. See Abbott XIX, supra, 196 N.J. at
551-52, 960 A.2d 360. Without that finding of
constitutional deprivation, pupils of other districts stand
in the same relation to SFRA as clamants seeking
funding under any other statutory program that the
Legislature may suspend or modify through the
appropriations process, and thus appear to run directly
into the holdings [***70] of Camden and Karcher earlier
discussed.

We are well aware of the importance of a predictable
stream of education funding for any school district. And,
the record developed provides a sense of the
unpredictability and disruption to instructional planning,
services, and programming, that has resulted in districts
of all socioeconomic types due to the Legislature's failure

to abide by SFRA's formulaic terms. However, our
authority to act in this matter is limited. The extent of this
Court's jurisdiction in this matter starts and ends with the
series of litigated proceedings that preceded this action.
Those actions delineated the responsibility of the State to
the representative plaintiff schoolchildren from the
Abbott districts.

The Abbott litigation has proceeded with two distinct
adversarial parties. on the one side, New Jersey
schoolchildren who attend schools in  certain
constitutionally deficient districts; and on the other side,
the State, who has defended its funding schemes as
consistent with the thorough and efficient clause. In
Abbott XX, this Court found that SFRA was a
congtitutionally adequate means for the State to provide a
thorough and efficient education [*371] for students in
[***71] Abbott districts. Abbott XX, supra, 199 N.J. at
175, 971 A.2d 989. That said, the ELC now argues that
our holding in Abbott XX entitles all children, or if not all,
then all at-risk children, across the state to relief under
this application for litigants rights. We do not see our
authority as being so extensive. This Court's jurisdiction
is limited to rectification of the constitutional violation
suffered by the Abbott litigants.

The scope of relief in a motion in aid of litigants
rightsis limited to remediation of the violation of a court
order. See Asbury Park Bd. of Educ. v. N.J. Dep't of
Envtl. Prot., 369 N.J. Super. 481, 486, 849 A.2d 1074
(App.Div.) (explaining that motion in aid of litigants
rights is intended to allow court that issued an order to
rectify violation of that order), aff'd in part, 180 N.J. 109,
849 A.2d 158 (2004); see also Abbott VI, supra, 163 N.J.
at 100-01, 748 A.2d 82 (explaining that motion in aid of
litigants rights allows court to order relief where party
fails to comply with mandate set out by that court).
Throughout the Abbott litigation, this Court's orders have
done no more than require that Abbott districts receive
funding commensurate with a level that alows the
provision of athorough [***72] and efficient education.
Thismotion in aid of litigants' rights can do no more than
ensure compliance with that mandate.

Further, alitigant typically does not have standing to
assert the rights of third parties. Jersey Shore Med.
Ctr.-Fitkin Hosp. v. Estate of Sdney Baum, 84 N.J. 137,
144, 417 A.2d 1003 (1980); Sate v. Norflett, 67 N.J. 268,
277 n7, 337 A.2d 609 (1975). While substandard
educational conditions -- perhaps of constitutional
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dimension -- may exist in districts other than those that
have been designated as Abbott districts, this Court has
never dtipulated any remedy, nor even found a
congtitutional violation, for children in non-Abbott
districts. [**1043] Simply stated, the present Abbott
plaintiffs do not have standing in this litigation to seek
vindication of the rights of children outside of the
plaintiff class.

In sum, in respect of the undisputed failure on the
part of the State to fully fund SFRA in FY 2011, the
present disposition can [*372] extend no further than the
parties involved in the earlier proceedings in these school
funding cases, namely the plantiff class of
schoolchildren of the Abbott districts.

VII.

One final point requires attention. Our dissenting
colleagues, without any historical or precedentia
[***73] support, attempt to place a issue the
time-honored doctrine that majority rules. When this
Court is constituted as a five-person Court, whether
deciding a case or a motion, a vote of three persons has
always been sufficient to determine the outcome of the
matter.

The dissenters are unable to identify any exception
because there is none. Indeed, the dissenters cannot point
to a single motion that was denied by a three-to-two vote
when the Court was constituted as a five-person Court. In
fact, all three-two vote examples referred to by the
dissent were grants of motions. The historical practice of
this Court shows that when constituted with only five
persons, three affirmative votes are sufficient to decide a
motion. Thus, the dissenters transparent attempt at
nullification of a decision with which they disagree fails
on every factual and legal basis.

A.

It is well recognized that a public body, such as this
Court, is presumed to have power to take a given action
when a quorum is present and a majority of the members
voting favor the action.

New Jersey adheres to the rule that where a quorum
exists, a majority of those present are authorized to take
action. See, e.g., Borough of Oakland v. Bd. of
Conservation & Dev., 98 N.J.L. 806, 816, 122 A. 311 (E.
& A.1923) [***74] (explaining that where no exception

is present, "the common law rule prevails that a majority
of the board constituting a quorum may lawfully act");
Barnert v. Mayor of Paterson, 48 N.J.L. 395, 400, 6 A.
15 [*373] (Sup.Ct.1886) ("When the charter of a
municipal corporation or a general law of the state does
not provide to the contrary, a majority of the board of
aldermen consgtitute a quorum, and the vote of a majority
of those present, there being a quorum, is al that is
required for the adoption or passage of a motion or the
doing of any other act the board has power to do.");
Mountain Hill, LLC v. Middletown Twp., 353 N.J. Super.
57, 64, 801 A.2d 412 (App.Div.) (discussing whether "the
Legislature intended to modify the common law rule that
once a quorum was established, only a majority of the
quorum was needed to take any action"), certif. denied,
175 N.J. 78, 812 A.2d 1110 (2002); Matawan Reg'
Teachers Assn v. Matawan-Aberdeen Reg'l Sch. Dist. Bd.
of Educ., 223 N.J. Super. 504, 507, 538 A.2d 1331
(App.Div.1988) ("It must be assumed that by its silence
the Legislature intended the common-law rule to apply,
i.e, a maority vote of the members of the board
congtituting a quorum shall be sufficient."). The
common-law default that a [***75] mgjority of aquorum
may act on behaf of a body is further supported by
Robert's Rules of Order. See Robert's Rules of Order §
44, p. 387 (10th ed. 2000) ("[T]he basic requirement for
approval of an action or choice by a deliberative
assembly, except where a rule provides otherwise, is a
majority vote.").

The common-law presumption is not altered in the
context of judicial [**1044] bodies, and the dissent does
not cite to any precedent for its contrary proposition.
Indeed, in 1967, the United States Supreme Court spoke
on the issue. It heard argument as to whether the Federal
Trade Commission, which has five members, required the
votes of two members or three members to enter a
binding order when only three members participated in a
given action. Justice Brennan, writing for a unanimous
court, explained: "The amost universally accepted
common-law rule is . . . in the absence of a contrary
statutory provision, a majority of a quorum constituted of
a simple majority of a collective body is empowered to
act for the body." FTC v. Flatill Prods., Inc., 389 U.S.
179, 183-84, 88 S. Ct. 401, 404, 19 L. Ed. 2d [*374]
398, 402 (1967). In the presence of statutory silence, a
"body is justified in adhering to [***76] that
common-law rule" 1d. at 184, 88 S. Ct. at 404, 19 L. Ed.
2d at 402-03. Justice Brennan dismissed the argument
that a different common-law rule might apply to judicia
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actions. lbid.

Our courts have affirmed the principle that a
specified threshold needed to take action is understood in
reference to those who are present and voting, assuming
that a quorum exists. For example, where a statute did not
specify that a unanimous vote of a board of health
required the unanimous vote of all the members of the
board, the court explained that the unanimous vote of
those present was sufficient to adopt a resolution. Coxon
v. Inhabitants of Trenton, 78 N.J.L. 26, 29, 73 A. 253
(Sup.Ct.1909).

B.

There are a number of instances where the rules
governing this Court derogate from common-law norms.
Notably, Rule 2:13-2(a) provides that a quorum requires
the presence of five members of the Court, rather than
four (which would constitute a majority, and therefore a
guorum under common-law principles). However,
nothing in the rules abrogates the ability of this Court to
take action to grant a motion for enforcement of litigants
rights by majority of a quorum. The common-law
presumption thus governs.

That conclusion [***77] is reinforced by the
compelling fact that, for certain types of motions, the
rules do ater the default presumption that a majority of a
guorum can take action. A motion for reconsideration
requires, in addition to "a majority of the court,”" that a
justice or judge who concurred in the original decision be
part of the maority deciding to rehear the case. R
2:11-6(b). The requirements to take action on a motion
are loosened in a number of circumstances: motions in
the Appellate Division may be decided by a single judge
(R 2:8-1(c)); motions for adjournment, extension, or
acceleration may be granted by the Chief Justice, the
Clerk of the Court, a presiding judge of the Appellate
[*375] Division, or the Clerk of the Appellate Division
(R 2:9-2); and temporary relief in emergent matters can
be granted by a single Supreme Court Justice or a single
judge of the Appellate Divison (R 2:9-8). Those
alterations illustrate that decisions on certain motions can
be rendered in the absence of a quorum and with fewer
votes than a majority of the court. 22 In the absence of
any specia rule applicable here, it is utterly incongruous
to suggest [**1045] that, although three members of a
five-person Court can [***78] decide a case on the
merits, a supermgjority of four -- potentialy eighty
percent of a duly-constituted quorum -- is required to

grant affirmative relief on a motion in aid of litigants
rights.

22 Petitions for certification to this Court also
are governed by specia rules. Rule 2:12-10
specificaly requires "the affirmative vote of 3 or
more justices' for the granting of a petition for
certification. That rule, in specifying a particular
number, does not vary depending on how many
members of the Court are participating. It
illustrates a special instance where the rules
specifically loosen quorum and magjority
requirements, allowing a potential minority on a
seven or six person Court to take a particular
preliminary action.

In sum, in the absence of a statute, rule, or
congtitutional  provison on point, the default
common-law principle governsin this case, asit has done
in al other motion votes when the Court was acting on
the basis of a mere quorum of five members. Here, the
Court, acting with a five-member quorum, is taking its
consistent approach with respect to the vote required for
affirmative action on the pending motion in aid of
litigants' rights under Rule 1:10-3 by acting [***79] on
the basis of the affirmative votes of three members. This
is a straightforward application of a universal
common-law norm.

To hold otherwise, without any basis, would yield
theillogical and indefensible result that this Court, acting
with a quorum of its membership, will allow three votes
to decide a case in a party's favor, yet require four votes
to ensure continuing relief to that party whose rights had
already been vindicated. It should not be [*376] lost on
anyone contemplating the dissenters argument that the
same two members of this Court, just two weeks ago,
asserted the right to speak for the Court when their vote
in favor of the outcome reached was based only on three
votes -- theirs plus one vote by a temporarily assigned
judge of the Appellate Division -- to two against. See He
v. Miller, 207 N.J. 230, 24 A.3d 251, 2011 N.J. LEXIS
573 (2011).

VIII.

We order that funding to the Abbott districts in FY
2012 must be calculated and provided in accordance with
the SFRA formula. In making the calculation for FY
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2012, the formula must adjust to correct the State's failure
to provide SFRA's statutory level of formula funding to
those districts during FY 2011. 23 We further order that,
whether or not the formula is fully [***80] funded on a
statewide basis, the State nevertheless must undertake a
look-back analysis that is meaningful and relevant for the
Abbott districts so that SFRA continues to operate
optimally and as intended in future years for pupils in
those districts.

23 Information publicly available through the
Office of Legidlative Services estimates the full
cost of the remedy ordered herein to be
approximately $500 million. See Office of
Legidative Servs.,, N.J. Legidature, Analysis of
the New Jersey Budget, Fiscal Year 2011-2012:
Department of Education 23 (Apr. 2011)
(comparing school aid allocated under proposed
FY 2011-2012 budget with sum required to fully
fund SFRA in respect of Abbott districts).

JUDGE STERN, temporarily assigned, joins in
JUSTICE LaVECCHIA's opinion, and JUSTICE ALBIN
joins in the judgment. JUSTICE ALBIN aso filed a
separate, concurring opinion. JUSTICE RIVERA-SOTO
filed a separate, dissenting opinion, in which JUSTICE
HOENS joins. JUSTICE HOENS filed a separate,
dissenting opinion in which JUSTICE RIVERA-SOTO
joins. CHIEF JUSTICE RABNER and JUSTICE LONG
did not participate.

APPENDIX

NOT TO BE PUBLISHED WITHOUT THE
APPROVAL OF THE COMMITTEE ON OPINIONS

SUPERIOR COURT OF NEW JERSEY
BERGEN COUNTY

[*** 81]

DOCKET No. M-1293

OPINION/RECOMMENDATIONS TO THE SUPREME
COURT

[*377] RAYMOND ARTHUR ABBOTT, a minor,
by his Guardian Ad Litem, FRANCES ABBOTT,;
ARLENE FIGUEROA, FRANCES FIGUEROA,
HECTOR FIGUEROA, ORLANDO FIGUEROA and
VIVIAN FIGUEROA, minors, by their Guardian Ad
Litem, BLANCA FIGUEROA; MICHAEL [**1046]
HADLEY, a minor, by his Guardian Ad Litem, LOLA

MOORE; HENRY STEVENS, JR., a minor, by his
Guardian Ad Litem, HENRY STEVENS, SR,
CAROLINE JAMES and JERMAINE JAMES, minors,
by their Guardian Ad Litem, MATTIE JAMES,
DORIAN WAITERS and KHUDAYJA WAITERS,
minors, by their Guardian Ad Litem, LYNN WAITERS,
CHRISTINA KNOWLES, DANIEL KNOWLES and
GUY KNOWLES, JR., minors, by their Guardian Ad
Litem, GUY KNOWLES, SR.; LIANA DIAZ, a minor,
by her Guardian Ad Litem, LUCILA DIAZ; AISHA
HARGROVE and ZAKIA HARGROVE, minors, by
their Guardian Ad Litem, PATRICIA WATSON; and
LAMAR STEPHENS and LESLIE STEPHENS, minors,
by their Guardian Ad Litem, EDDIE STEPHENS,
Plaintiffs,

V.

FRED G. BURKE, Commissioner of Education;
EDWARD G. HOFGESANG, NEW JERSEY
DIRECTOR OF BUDGET and ACCOUNTING;
CLIFFORD A. GOLDMAN, NEW JERSEY STATE
TREASURER; and NEW JERSEY STATE BOARD OF
EDUCATION, Defendants.

Hearings. February 14, 2011 to February 25,
2011;

Closing Arguments March 2, 2011; Post-Trial
SubmissionsMarch 14, 2011

Decided: March 22, 2011
Honorable Peter E. Doyne, A.J.S.C.

Jon Martin, Deputy Attorney General; Nancy
Kaplen, Robert Lougy and Michelle Lyn Miller,
Assistant Attorneys General; Shannon M. Ryan, Lisa
Kutlin and Michael C. Walters, Deputy Attorneys
General, argued the cause for defendants (Ms. Kaplen,
[*378] of counsedl and on the brief; Mr. Lougy, Ms.
Miller, Ms. Kutlin, Ms. Ryan, and Mr. Walters, on the
briefs).

David G. Sciarra, Executive Director, Education Law
Center, Gregory G. Little (White & Case, LLP) of the
New York bar, admitted pro hac vice, and Eileen M.
Connor, argued the cause for plaintiffs (Mr. Sciarra,
Gibbons P.C., and White & Case, LLP, attorneys, Mr.
Sciarra, Lawrence S. Lustberg, Theresa S. Luhm, Ms.
Connor, Mr. Little Elizabeth A. Athos, John D. Rue,
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Brandon C. Freeman (White & Case, LLP) of the New
York bar, admitted pro hac vice, and Derrick F. Moore
(White & Case, LLP) of the New Y ork bar, admitted pro
hac vice, on the briefs).

Stephen Fogarty argued on behalf on behalf of amici
curiae [***82] Boards of Education of Montgomery
Township and Piscataway Township (Fogarty & Hara,
Esgs., attorneys; Mr. Fogarty, Jane Gallina Mecca and
Cameron R. Morgan, on the briefs).

Richard E. Shapiro argued on behalf of amici curiae
Boards of Education of City of Bridgeton, Jersey City
Public Schools and City of Perth Amboy (Richard E.
Shapiro, LLC, attorney).

Frederick A. Jacob argued on behalf of amicus
curiae Buena Regional School District (Jacob &
Chiarello, LLC, attorneys).

John D. Rue joined in the action on behalf of amicus

curiae Disability Rights New Jersey (White & Case,
LLP, attorneys).

Avidan Cover joined in the action on behalf of amici
curiae New Jersey State Conference of the NAACP, New
Jersey Black Issues Convention and Paterson Education
Fund (Seton Hall Law School Law Center for Social
Justice, attorneys).

Arsen Zartarian joined in the action on behalf of
amicus curiae State Operated School District of City of
Newark (Newark Public Schools Office, attorneys).

[**1047] Richard A. Friedman joined in the action
on behalf of amicus curiae New Jersey Education
Association (Zazzali, Fagella, Nowak, Kleinbaum &
Friedman P.C., attorneys).

[*379] Table of Contents

I. Introduction 379
I1. Procedural History 383
I11. The Remand 395
IV. The Burden of Proof 398
V. Motionin Limine 402
V1. Definition of High, Medium, and Low Concentrations 405
of "At-Risk" Pupils

VII. New Jersey Education and Funding Data 406
VIII. The State Aid Reductions 407
IX. Availability of Federal Funding 411
X. The Hearings 414
a) The Budget Process 415
b) The Core Curriculum Content Standards and

the Testing Process 420
¢) The State's Case 428
i. Testimony of Educators/Superintendents 430
ii. The State's Two "Experts' 444
iii. The State's Fact Witness 452
d) The Plaintiffs Case 455
X1. Conclusion 462




Page 23

206 N.J. 332, *379; 20 A.3d 1018, **1047;
2011 N.J. LEXIS 616, ***82

I. [***83] Introduction
And so, once again, unto the breach. 1

1 WILLIAM SHAKESPEARE, HENRY THE FIFTH,
act 3, sc.1.

Faced with daunting economic redlities, and in
recognition of the long history of the perils and
complications of educational funding, the School
Funding Reform Act of 2008 (SFRA), L. 2007, c. 260
(N.J.SA. 18A:7F-43 to -63) was signed into law. In
Abbott v. Burke, 196 N.J. 544 [960 A.2d 360] (2008)
(Abbott XIX) the Supreme Court remanded to this court,
as its Special Master, the obligation to develop a full
record and to render its recommendation whether SFRA
meets constitutional mandates. 2 That is, [*380] "does
SFRA represent an equitable and constitutional funding
approach 'that can ensure Abbott districts have sufficient
resources to enable them to provide a thorough and
efficient education,’ as defined by the [Core Curriculum
[**1048] Contents Standards]." Abbott XIX, supra, 196
N.J. at 564 [960 A.2d 360].

2 It should be noted, reference to the "Court"
means the Supreme Court, reference to the "court”
or the "Master" means this court sitting as Special
Master.

The New Jersey Constitution requires:

[t]he Legislature shall provide for the
maintenance and support of a thorough
and efficient system of free public schools
for the [***84] instruction of all children
in the State between the ages of five and
eighteen years.

N.J. Const., art. VIII, 84, 1.

Pursuant to the initial remand order this court
conducted hearings from February 9th to March 3rd,
2009 and rendered its report to the Court dated March 24,
2009. Abbott v. Burke, 199 N.J. 140, 175-250 [971 A.2d
989] (2009) (Abbott XX) (cited as an appendix to Abbott
XX).

Our Court, in Abbott XX, determined SFRA met
constitutional muster.

The State has constructed a fair and
equitable means designed to fund the costs
of a thorough and efficient education,
measured against delivery of the CCCS
[Comprehensive Core Curriculum
Standards].

Id. at 172 [971 A.2d 989].

The Court went on, though, to make clear the finding
that SFRA is constitutional "...is tethered to the State's
commitment diligently to review the formula after its
initial years of implementation and to adjust the formula
as necessary based on the results of that review. This
Court remains committed to our role in enforcing the
congtitutional rights of the children of this State should
the formula prove ineffective or the required funding not
be forthcoming.” 1d. at 169 [971 A.2d 989].

The Court, by way of its opinion authored by
Associate Justice Jaynee LaVecchia, [***85] went on to
provide as follows:

[*381] SFRA will remain constitutional
only if the State is firmly committed to
ensuring the formula provides those
resources necessary for the delivery of
State education standards across the State.

Id. at 170 [971 A.2d 989].

In light of the extraordinary budget crisis facing our
State, on June 29, 2010 the Legidature passed the Fiscal
Year (FY) 2011 Appropriations Act. 3 Governor Chris
Chrigtie signed the Act into law on that same day. L.
2010, c. 35. The FY 2011 Appropriations Act reduced
total State expenditures from FY 2010 by $2.7 hillion, an
8.3% reduction. L. 2010, c. 35; Stip. 1 41, Mar. 2, 2011.
In light of the overall reductions in State spending, the
Legislature and the Governor reduced the funding for the
SFRA formula aid by $1.601 billion for the 2010-2011
school year. D-124. Despite the same, the FY 11
Appropriations Act still dedicates more than one-third of
the total FY 2011 line item appropriations to school aid.
L. 2010, c. 35.

3 The State operates on a fiscal year beginning
on July 1 and ending on June 30. Stip. 11, Mar. 2,
2011. As such, FY 2011 would start on July 1,
2010 and end on June 30, 2011.
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As aresult of the reductions in funding, counsdl on
behalf [***86] of the plaintiffs filed a notice of motion
in aid of litigants' rights on June 8, 2010. 4 By way of the
application, [**1049] plaintiffs sought to enjoin the
State from providing less State school funding aid than
the aid levels required by SFRA as referenced in Abbott
XX to New Jersey school districts for 2010-2011,
requested a review of the SFRA formula and its
"operative parts,” and requested the Court make
recommendations to the Legidature under N.J.SA.
18A:7F-46(a) [*382] and (b) until the State can
demonstrate the formula has been fully implemented as
enacted.

4 At the initial hearing before this court
conducted on January 18, 2011, plaintiffs
longstanding counsel, David G. Sciarra, Esqg.,
acknowledged he only represented the interests of
the plaintiff class; that is, students in the former
Abbott districts. Accordingly, of the 1,366,271
students in the State-282,417, or 20.67 percent,
are students in former Abbott districts, leaving the
remainder 79.33% of students residing in
non-Abbott districts unrepresented. This is as
troubling now as it was in the prior remand.
Abbott XX, supra, 199 N.J. at 240 [971 A.2d 989]
("It is noted the interests of studentsin all districts
other than the Abbott districts [***87] are not
concretely before the court."). For simplicity, this
report will continue to reference these districts as
the "Abbott districts” or the "former Abbott
districts.”

After the matter was briefed and oral argument
conducted the Court, by way of an order dated January
13, 2011 executed by the Honorable Virginia A. Long,
Presiding Justice, this court was appointed as Special
Master to preside over the creation of a record and to
make proposed findings of fact and conclusions of law.
Remand Order, Jan. 13, 2011 (Remand Order 1). Remand
Order | made clear the hearing was to solely address
"whether school funding through SFRA, at current levels,
can provide for the constitutionally mandated thorough
and efficient education for New Jersey school children.” 5
The remand order made clear the hearing was to address
the level of funding in the school year 2010-2011 (FY 11)
and reposed with the State the burden of demonstrating
that that level of school funding, distributed according to
the SFRA formula, "can provide for a thorough and
efficient education as measured by the comprehensive

core curriculum standards in districts with high, medium,
and low concentrations of disadvantaged pupils.”
[***88] Remand Order | T 4. The Court established a
narrow window for the submission of the Specia
Master's report and also established a briefing schedule
thereafter for submissions to the Court.

5 It is worth noting this remand addresses the
congtitutional rights of al New Jersey school
children, rather than only the school children who
resided in the "Abbott districts," as was the case
in the prior remand. It does, though, appear the
plaintiffs application focused primarily upon the
children in the Abbott districts.

Given the limited and specific nature of the remand,
it is as important to note what is not under review by this
court, asit isto note what is to be studied and considered.
6 This court has not been asked:

1. to address the impact of the economic
difficulties facing the Legislature and the
Governor and al citizens of our State
when considering the level of school aid
for FY 11;

[*383] 2. how the judiciary should
best address the current, and possibly
future, economic realities;

3. to review what deference, if any,
need be accorded the Legislative and
Executive branches as they try to grapple
with the economic uncertainties that
abound, particularly as it relates to the
essential obligation [***89] to educate
our youth;

4. to determine whether the
disadvantaged students of New Jersey
have been unfairly discriminated against
by current levels of funding;

5. to consider whether the other 79%
of school children need or should be
represented;

6. what is the appropriate judicial
response in times of fiscal crisis, and
particularly, whether the requirements
[**1050] for CCCS should be made more
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stringent in such a period as is the case
here;

7. to determine whether there is
sufficient current support for finding the
CCCS should satisfy constitutional
mandates,

8. whether the underpinnings of
SFRA need be re-examined as it relates to
the correlation between funding and
student performance; nor

9. the wisdom or prudence of "last in,
first out" in the reduction of teaching
positions.

Rather, the specific remand is only to determine whether
current funding levels of SFRA can provide the
constitutionally mandated thorough and efficient
education for al New Jersey school children. As such, it
isthat question that was the focus of the hearing and shall
be the focus of this report.

6 Although the court was initially reminded of
Brendan Sullivan's witty aphorism, "I'm not a
potted plant," it is certainly within [***90] the
Court's prerogative to limit the Special Master's
review. See Brendan V. Sullivan J., Esg.,
representing Lt. Col. Oliver North during the
Iran-contra hearings.

I1. Procedural History

Educational reform in the State of New Jersey has
been a crusade waged in the courts for nearly four
decades producing twenty Supreme Court opinions in an
effort to provide the schoolchildren of New Jersey with
their constitutional right to a thorough and efficient
education. 7 No other issue has, even remotely, [*384]
been the focus of such scrutiny and controversy. As such,
a short summary of the Abbott proceedings leading to the
present remand is necessary for context.

7 Robinson v. Cahill, 62 N.J. 473 [303 A.2d
273] (1973) (Robinson 1), Robinson v. Cahill, 63
N.J. 196 [306 A.2d 65] (Robinson II), cert.
denied, 414 U.S. 976 [94 S. Ct. 292, 38 L. Ed. 2d
219] (1973), Robinson v. Cahill, 67 N.J. 35 [335
A.2d 6] (1975) (Robinson 111), Robinson v. Cahill,
69 N.J. 133 [351 A.2d 713] (1975) (Robinson 1V),

cert. denied, 423 U.S. 913 [96 S. Ct. 217, 46 L.
Ed. 2d 141] (1975), Robinson v. Cahill, 69 N.J.
449 [355 A.2d 129] (1976) (Robinson V), Abbott
v. Burke, 100 N.J. 269 [495 A.2d 376] (1985)
(Abbott 1), Abbott v. Burke, 119 N.J. 287, 304
[575 A.2d 359] (1990) (Abbott II), Abbott v.
Burke, 136 N.J. 444 [643 A.2d 575] (1994)
(Abbott 111), Abbott v. Burke, 149 N.J. 145 [693
A.2d 417] (1997) (Abbott 1V), Abbott v. Burke,
153 N.J. 480 [710 A.2d 450] (1998) [***91]
(Abbott V), Abbott v. Burke, 163 N.J. 95 [748
A.2d 82] (2000) (Abbott VI), Abbott v. Burke, 164
N.J. 84 [751 A.2d 1032] (2001) (Abbott VII),
Abbott v. Burke, 170 N.J. 537 [790 A.2d 842]
(2002) (Abbott VIII), Abbott v. Burke, 172 N.J.
294 [798 A.2d 602] (2002) (Abbott 1X), Abbott v.
Burke, 177 N.J. 578 [832 A.2d 891] (2003)
(Abbott X), Abbott v. Burke, 177 N.J. 596 [832
A.2d 906] (2003) (Abbott Xl), Abbott v. Burke,
180 N.J. 444 [852 A.2d 185] (2004) (Abbott XII),
Abbott v. Burke, 182 N.J. 153 [862 A.2d 538]
(2004) (Abbott XIlI), Abbott v. Burke, 185 N.J.
612 [889 A.2d 1063] (2005) (Abbott XIV), Abbott
v. Burke, 187 N.J. 191 [901 A.2d 299] (2006)
(Abbott XV), Abbott v. Burke, 196 N.J. 348 (2006)
(Abbott XVI), Abbott v. Burke, 193 N.J. 34 [935
A.2d 1152] (2007) (Abbott XVII), Abbott v. Burke,
196 N.J. 451 [956 A.2d 923] (2008) (Abbott
XVIII), Abbott v. Burke, 196 N.J. 544 [960 A.2d
360] (2008) (Abbott XIX), Abbott v. Burke, 199
N.J. 140 [971 A.2d 989] (2009) (Abbott XX).

The New Jersey Constitution directs "[t]he
Legislature shall provide for the maintenance and support
of athorough and efficient system of free public schools
for the instruction of al children in this State between the
ages of five and eighteen years." N.J. Const., art VIII, §
4, para. 1. The Supreme Court first addressed violations
of the right to a thorough and efficient education in 1973,
Robinson v. Cahill, 62 N.J. 473 [303 A.2d 273] (1973)
[***92] (Robinson 1), finding the then-implemented
education funding plan unconstitutional as applied to the
State's poor "special needs' school districts. Abbott v.
Burke, 196 N.J. 544, 548 [960 A.2d 360] (2008) (Abbott
XIX). In response to the finding of unconstitutionality, the
Legislature enacted the Public School Education Act of
1975 (the "1975 Act"), N.JSA 18A:7A-1 to 52
(repealed), which was held [**1051] to be facially
constitutional. Robinson [*385] v. Cahill, 69 N.J. 449,
467, [355 A.2d 129] (1976) (Robinson V). The 1975 Act
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was then chalenged by plaintiffs, school children
attending public schools in poor urban districts, who
asserted the 1975 Act was unconstitutional as applied to
them, thereby beginning the Abbott v. Burke litigation
saga. Abbott v. Burke, 100 N.J. 269, 280 [495 A.2d 376]
(1985) (Abbott I).

In Abbott I, the Supreme Court held plaintiffs should
first exhaust their administrative remedies before
adjudicating the matter in the courts. Nonetheless, the
Court concluded the congtitutional issue, whether the
funding scheme of the 1975 Act, as applied, violated the
plaintiffs' rights to a thorough and efficient education,
required establishing a comprehensive factual record
before the complex issues could be addressed and, as
[***93] such, ordered a remand for fact-finding and
hearings. 100 N.J. at 301 [495 A.2d 376]. On remand, the
then Administrative Law Judge (ALJ), Steven L. Lefelt
(J. Lefelt), 8 after holding exhaustive hearings over eight
months, set forth his lengthy decision on August 24, 1988
finding

that evidence of substantial disparitiesin
educational input (such as course
offerings, teacher staffing, and per pupil
expeditures [sic]) were related to
disparities in school district wealth; that
the plaintiffs’ districts, and others, were
not providing the constitutionally
mandated thorough and  efficient
education; that the inequality of
educational opportunity statewide itself
congtituted a denia of a thorough and
efficient education; that the failure was
systemic; and that the statute and its
funding were unconstitutional.

Abbott v. Burke, 119 N.J. 287, 297 [575 A.2d 359] (1990)
(Abbott I1).

8 The matter was originally remanded to the
Commissioner of the Department of Education
("Commissioner"), but as the Commissioner was
a defendant in Abbott |, the Court noted the initial
hearing and fact-finding should be before an ALJ.
Abbott 11, supra, 119 N.J. at 297 [575 A.2d 359].

The ALJs findings of disparity in educational input,
such as course offerings [***94] and per pupil
expenditures, were related to disparities in school district

wedlth were rejected by the Commissioner, who then
concluded the 1975 Act was congtitutional as [*386]
applied to the entire State, and the State Board of
Education ("Board") affirmed his determination. Id. at
297 [575 A.2d 359].

In Abbott IlI, the Court reversed the Board's
determination and held the 1975 Act unconstitutional as
applied to twenty-eight poor urban districts classified
within the District Factor Group (DFG) as A and B
districts. 119 N.J. a 394 [575 A.2d 359]. The DFG
designation of districts was a method to group school
districts by their socioeconomic status from A through J,
with A being the lowest socioeconomic status and J being
the highest. Id. at 338 [575 A.2d 359]. The districts are
measured by seven factors. 1) per capitaincome level, 2)
occupation level, 3) education level, 4) percent of
residents below the poverty level, 5) density (the average
number of persons per household), 6) urbanization
(percent of district considered wurban), and 7)
unemployment (percent of those in the work force who
received some unemployment compensation). Ibid. The
factors were weighted according to their level of
importance in indicating status, and were [***95] then
combined in a formula which produced a numerical
result. lbid.

The Court further held the 1975 Act must be
amended to provide for funding of [**1052] poor urban
districts at the same level as affluent districts and such
funding cannot depend on the districts ability to tax; the
level of funding must be guaranteed and mandated by the
State; and the level of funding must adequately provide
for the specia needs of the poor urban districts. 1d. at 295
[575 A.2d 359]. The judicial remedy devised to redress
the constitutional deficiency was limited only to the poor
urban districts. The Court, while acknowledging disparity
may exist in other districts, recognized it could only
direct "congtitutional compliance® by the State not
"optimum educational policy." Id. at 296 [575 A.2d 359].
Specifically, it noted its function was "limited strictly to
constitutional review" and as such "[t]he definition of the
congtitutional provisions by this Court, therefore must
alow the fullest scope to the exercise of the Legidature's
legitimate power." Id. at 304 [575 A.2d 359].

[*387] The Abbott 11 Court found a thorough and
efficient education required, at the minimum, an
educational opportunity to "equip the student to become
'a citizen and . . . a competitor [***96] in the labor
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market'," id. at 306 [575 A.2d 359] (quoting Robinson I,
supra, 62 N.J. a 515 [303 A.2d 273]), but more
specifically it meant "the ability to participate fully in
society, in the life of one's community, the ability to
appreciate music, art, and literature, and the ability to
share all of that with friends." Id. at 363-64 [575 A.2d
359].

The Court, substantially adopting the ALJs
factual-findings regarding the quality of education
delivered in poor urban and special needs districts
(SNDs), and the lack of adequate facilities, id. at 359-63
[575 A.2d 359], determined "in order to achieve the
constitutional standard for the students from these poorer
urban districts-the ability to function in that society
entered by their relatively advantaged peers-the totality of
the districts' educational offering must contain elements
over and above those found in the affluent suburban
district,” notably in the DFG | and J districts. Id. at 374
[575 A.2d 359].

In response to the findings of disparity, the Court
fashioned a two-part remedial approach to the deprivation
of a constitutional education by ordering: (i) appropriate
legidation must be passed to equalize the level of
per-pupil funding of the poorer urban districts with the
level of funding of [***97] affluent school districts in
DFGs | and J, id. a 384 [575 A.2d 359], and (ii) "[t]he
level of funding must also be adequate to provide for the
special educational needs of these poorer urban districts
in order to redress their extreme disadvantage.” 1d. at 295
[575 A.2d 359]. Implementation of the remedial actions
was | eft to the Legidlature as the Court's role was simply
to determine whether the legislation passed constitutional
muster. Id. at 304 [575 A.2d 359]. Furthermore, the Court
noted the new legislation could equalize per-pupil
spending for all districts at a level that provided a
thorough and efficient education, which was not
necessarily the average level of the affluent districts. Id.
at 387 [575 A.2d 359].

[*388] In 1994, the Court addressed the
congtitutionality of the Quality of Education Act of 1990
(QEA), N.J.SA. 18A:7D-1 to -37 (repealed), enacted by
the Legidature in response to the Court's instructions in
Abbott 11. Abbott v. Burke, 136 N.J. 444 [643 A.2d 575]
(1994) (Abbott III). The QEA was declared
unconstitutional as applied to the special needs districts
because it failed "to assure parity of regular education
expenditures between the special needs districts and the

more affluent districts," id. at 446-47 [643 A.2d 575], and
it failed to address the [***98] needs of the SNDs by
way of supplemental programs. Id. at [**1053] 452-54
[643 A.2d 575]. While the QEA could theoretically
permit parity funding, it failed to guarantee adeguate
funding to accomplish the same. Id. at 451 [643 A.2d
575]. The Court aso found infirmity in the
Commissioner's failure to study and identify which
supplemental programs were necessary for disadvantaged
children as required in Abbott II. Id. at 453 [643 A.2d
575].

In response to Abbott 111, the Legidature passed the
Comprehensive Educational Improvement and Financing
Act of 1996 (CEIFA), N.JSA. 18A:7F-1 to -34
(repealed). The Act embodied substantive standards to
define the content of a constitutionaly sufficient
education referred to as the Core Curriculum Content
Standards (CCCS) 9, Abbott v. Burke, 149 N.J. 145, 161
[693 A.2d 417] (1997) (Abbott V), as well as the funding
provisions prescribing [*389] the costs necessary to
implement these standards. Id. at 163 [693 A.2d 417].

9 The CCCS provided achievement objectives
for al students in seven subject areas: (1) visua
and performing arts, (2) comprehensive health
and physical education, (3) language-arts literacy,
(4) mathematics, (5) science, (6) social studies,
and (7) world languages. Abbott 1V, supra, 149
N.J. a 161 [693 A.2d 417]. In addition, the
[***99] seven subject areas are permeated with
"'cross-content workplace readiness standards,
which are designed to incorporate career-planning
skills, technology skills, critical-thinking skills,
decision-making and problem-solving skills,
self-management, and safety principles.” 1d. at
161-62 [161-62, 693 A.2d 417]. At the time, the
standards  also  envisioned  incorporating
performance indicators from statewide assessment
exams based on the standards for grades three,
four, eight and eleven. Id. at 162 [693 A.2d 417].

The Court concluded the CCCS in CEIFA were
"facially adequate as a reasonable legidlative definition of
a congtitutional thorough and efficient education," id. at
168 [693 A.2d 417], but held CEIFA's funding provision,
which was derived from a hypothetical model school
district, was unconstitutional as applied to the special
needs districts. Id. at 177 [693 A.2d 417]. Specificaly,
the Court determined CEIFA did not link the content
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standards to the actua level of funding required to
implement these standards. Id. at 169 [693 A.2d 417].
Moreover, the model district did not account for the
characteristics of the special needs districts nor did the
funding provision prescribe the amount necessary for the
specia needs districts to conform to the model district.
[***100] Id. at 172 [693 A.2d 417]. Additionaly, the
base per-pupil amounts for supplemental programs were
not based on actual studies of the educational needs of the
students or the costs necessary to implement these
programs in the special needs districts. Id. at 185 [693
A.2d 417]. Findly, CEIFA failed to address the need for
adequate facilities in these districts. Id. at 186 [693 A.2d
417]. Concluding CEIFA could not provide students in
poor urban districts with a thorough and efficient
education, and left with no viable alternative, the Court
was forced to devise a remedy to redress the continued
deprivation of this constitutional right. Id. at 188 [693
A.2d 417].

The Court noted the limits of its ability to fully
address the educational needs of the school children and
advised "[t]he judicial remedy is necessarily incomplete;
at best it serves only as a practica and incremental
measure that can ameliorate but not solve such an
enormous problem . . . . [and] [i]t cannot substitute for
the comprehensive remedy that can be effectuated only
through legidative and executive efforts.” Id. at 189 [693
A.2d 417]. As such, the "interim" remedial relief devised
by the Court mandated increased funding to assure
"parity in per-pupil expenditures between each SND and
[***101] the budgeted (as [**1054] opposed to [*390]
predicted) average expenditures of the DFG | & J
districts." I1d. at 189 [693 A.2d 417]. The parity remedy
was envisioned by the Court to become "obsolete,"
particularly if it could be demonstrated that "a substantive
thorough and efficient education can be achieved in the
SNDs by expenditures that are lower than parity with the
most successful districts, that would effectively moot
parity as a remedy." Id. at 196 [693 A.2d 417]. The
remedy further included “implementation of
administrative measures that will assure that all regular
education expenditures are correctly and efficiently used
and applied to maximize educational benefits." Ibid.
Finally, the Court insisted the State should determine and
implement the necessary supplemental programs for
specia needs students as had been ordered by the Court
since Abbott I1. Id. at 190 [693 A.2d 417].

Concluding the task of making critical educational

findings and determinations concerning the special needs
of children should not be left to the Court, the matter was
then remanded to the Superior Court to direct the
Commissioner and to conduct studies as a basis for
specific findings identifying the needs of students in
special needs districts, the programs [***102] necessary
to address those needs, and the expenditures necessary to
implement such programs. Id. at 199-200 [693 A.2d 417].
The Superior Court could appoint a Special Master to
assist in the court's review of the parties
recommendations. Id. at 200 [693 A.2d 417]. The
Honorable Michael Patrick King, P.JA.D., was
temporarily assigned to the Chancery Division to conduct
the remand proceedings. He appointed Dr. Allan Odden,
a professor at the University of Wisconsin-Madison, as
Special Master. Abbott v. Burke, 153 N.J. 480, 493 [710
A.2d 450] (1998) (Abbott V).

In 1998, the Abbott V Court set forth "the remedial
measures that must be implemented in order to ensure
that public school children from the poorest urban
communities receive the educational entitlements that the
Congtitution guarantees them." 153 N.J. at 489 [710 A.2d
450]. The Court directed the Commissioner to implement
broad-based educational reform, including a high-quality
[*391] pre-school program, in the specia needs districts,
now referred to as the Abbott districts. 1d. at 527 [710
A.2d 450].

Two years later, in 2000, plaintiffs returned to the
Court on a motion in aid of litigants' rights asserting the
State failed to implement a high-quality pre-school
program for al Abbott children. Abbott v. Burke, 163 N.J.
95, 104 [748 A.2d 82] (2000) [***103] (Abbott VI). The
Court granted the motion in part, concluding the
implemented pre-school program did not meet the
necessary standards imposed by Abbott V. Id. at 101 [748
A.2d 82].

The same year, Jack Collins, Speaker of the General
Assembly, brought a motion before the Court for
intervention in and for clarification of the Court's
previous Abbott V decision asking whether the
Legislature could require contribution of a fair share of
local aid from a district. Abbott v. Burke, 164 N.J. 84, 86
[751 A.2d 1032] (2000) (Abbott VII). The Court
uneguivocally confirmed "the State is required to fund all
the costs of necessary facilities remediation and
construction in Abbott districts.” I1d. at 88 [751 A.2d
1032]. Furthermore, it noted districts may apply to be
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designated as Abbott districts and, aternatively, if a
district no longer possesses the requisite characteristics of
an Abbott district, then the State may take appropriate
actions with respect to that district. 1d. at 89-90 [751 A.2d
1032].

In 2002, plaintiffs brought their second motion in aid
of litigants rights since Abbott [**1055] V, aleging the
Commissioner failed to comply with the Court's
instructions in Abbott V and Abbott VI, and requested
relief regarding pre-school programs in the Abbott
[***104] districts, including appointing a Judge of the
Superior Court to adjudicate any anticipated disputes.
Abbott v. Burke, 170 N.J. 537, 540 [790 A.2d 842] (2002)
(Abbott VIII). To ensure the pre-school program in the
Abbott districts and the budget proposals were reviewed,
and final dispositions issued in time for the upcoming
school year, the Court set forth a schedule for
decision-making by the Appellate Division and by the
Executive Branch. Id. a 540-41 [790 A.2d 842].
Furthermore, having previously found the [*392]
administrative process adequate for addressing Abbott
matters, the Court declined to appoint a Standing Master.
Id. at 541 [790 A.2d 842]. Finally, the Court emphasized
they were

acutely aware of the congtitutional
imperative that undergirds the Abbott
decisions, and of the vulnerability of our
children in the face of Legidative and
Executive Branch inaction. But we do not
run school systems. Under our form of
government, that task is left to those with
the training and authority to do what needs
to be done. Only when no other remedy
remains should the courts consider the
exercise of day-to-day control over the
Abbott reform effort.

Id. at 562 [790 A.2d 842].

In the same year, the Court considered a motion filed
by the Attorney General [***105] on behalf of the
Department of Education (DOE), with the consent of
Education Law Center (ELC), for a one-year relaxation
of remedies for K-12 programs for the upcoming school
year due to the State's budget crisis. Abbott v. Burke, 172
N.J. 294 [798 A.2d 602] (2002) (Abbott 1X).

Thereafter, in 2003, the Court ordered mediation

between the parties before the Honorable Philip S.
Carchman, JA.D., in response to the State's motion and
the plaintiffS cross-motion to modify the decision in
Abbott V. Abbott v. Burke, 177 N.J. 578 [832 A.2d 891]
(2003) (Abbott X). Following mediation, the Court
entered an order approving the parties mediation
agreement pursuant to which the State would continue to
implement whole-school reform in Abbott elementary
schools with certain limited exceptions. Id. at 584 [832
A.2d 891]. It was further ordered the remaining issue,
whether to extend the one-year cessation of funding
previously granted in Abbott IX for an additiona year,
would be addressed and oral argument conducted. Id. at
589832 A.2d 891].

Following oral argument, the Court granted the relief
requested by the State by giving authority to the DOE to
treat the upcoming 2003-2004 fisca year as a
maintenance year for purposes of calculating the
additional [***106] aid for the Abbott districts and by
providing the K-12 programs for that year are to
continue, subject to the conditions set forth by the Court.
Abbott v. Burke, 177 N.J. 596, 598 [832 A.2d 906]
(Abbott XI).

[*393] In 2004, the Court granted the DOE's
application for alimited relaxation of the deadline for the
pre-school teacher certification requirement mandated by
Abbott VI, supra, 163 N.J. 95 [748 A.2d 82]. Abbott v.
Burke, 180 N.J. 444 [852 A.2d 185] (2004) (Abbott XII).

On November 1, 2004, upon the DOE's application
to modify certain provisions of the Abbott X order, supra,
177 N.J. 578 [832 A.2d 891], the Supreme Court entered
an order directing the parties to mediate the issue and
appointed the Honorable Richard J. Williams, JA.D., as
Specia Master to preside over the mediation. Abbott
[**1056] v. Burke, 182 N.J. 153 [862 A.2d 538] (2004)
(Abbott XII1).

On December 19, 2005, the Supreme Court granted,
in part, the plaintiffs' motion for relief in aid of litigants
rights alleging violations of the mandate in Abbott V,
supra, 153 N.J. 480 [710 A.2d 450], and Abbott VII,
supra, 164 N.J. 84 [751 A.2d 1032], concerning funding
for school construction in Abbott districts. Abbott v.
Burke, 185 N.J. 612 [889 A.2d 1063] (2005) (Abbott

XIV).

In 2006, the Attorney General, on behalf of the DOE,
filed an application with [***107] the Court requesting
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authorization to require the Abbott Districts to submit
budget requests consonant with the funding provided for
in the upcoming 2007 budget and for funding to the
Abbott districts to remain "flat" at 2006 level due to the
fiscal crisis facing the State of New Jersey. Abbott v.
Burke, 187 N.J. 191, 194 [901 A.2d 299] (2006) (Abbott
XV). The Court granted the request for afunding freeze in
Abbott Districts for the 2007 fiscal year. Id. at 195 [901
A.2d 299]. Subsequently, on May 22, 2006, sixteen
intervenor districts sought clarification of Abbott XV.
Abbott v. Burke, 196 N.J. 348 (2006) (Abbott XVI). In
response, the Supreme Court set budget timelines and
required funding for new and renovated facilities for the
2007 fiscal year. Ibid.

In 2007, the Supreme Court considered plaintiffs
motion in aid of litigants' rights which sought an order
directing defendants to [*394] comply with the Court's
mandates in Abbott V, supra, 153 N.J. 480 [710 A.2d
450], Abbott VII, supra, 164 N.J. 84 [751 A.2d 1032],
and Abbott X1V, supra, 185 N.J. 612 [889 A.2d 1063], for
the then upcoming 2008 fiscal budget. The Court denied
the same on the grounds the relief sought was premature
as the State's budget had not yet been enacted and
defendants had not yet failed to [***108] comply. Abbott
v. Burke, 193 N.J. 34, 35 [935 A.2d 1152] (2007) (Abbott
XVII).

Following the matter chronologicaly, in January
2008, the Legidature passed, and the Governor signed
into law, a new school funding formula entitled the
School Funding Reform Act of 2008 (SFRA), L. 2007, c.
260. Plaintiffs then again moved for an order in aid of
litigants rights seeking compliance with the Court's
previous decisions in Abbott V, supra, 153 N.J. 480 [710
A.2d 450], Abbott VII, supra, 164 N.J. 84 [751 A.2d
1032], and Abbott XIV, supra, 185 N.J. 612 [889 A.2d
1063], mandating necessary funding for construction and
repair of educational facilities in the Abbott districts.
Abbott v. Burke, 196 N.J. 451, 451-52 [956 A.2d 923]
(2008) (Abbott XVIII). In February 2008, the Court
denied plaintiffs motion as premature given the State's
representation legislation was pending to finance school
construction in the Abbott districts. Id. at 452 [956 A.2d
923].

In January 2008, the State filed a motion seeking to
declare SFRA constitutionally sound and declaring the
Court's prior remedia orders concerning the Abbott
districts unnecessary. Abbott v. Burke, 196 N.J. 544, 549

[96