
EEOC EEO-1 Form Pay Data Requirement Raises Risks for 
Management

In a proposed regulation announced on January 29, 2015, the U.S. Equal Employment 
Opportunity Commission set forth changes that would require federal contractors and 
all other private-sector employers throughout the nation of more than 100 employees to 
report wage and salary data on their annual EEO-1 Forms.  This new rule would mandate 
that such employers disclose compensation ranges and hours worked on their EEO-1 
Forms, which already must contain data on employees’ gender, ethnicity, and race. 

The Commission’s plans to require management to submit this data is part of the 
Obama Administration’s aggressive efforts to enforce the federal Equal Pay Act and 
other fair employment statutes and to promote pay equity in the workplace.  Complying 
with the new regulation would require employers to spend substantial additional time 
and resources in gathering compensation information, which often involves many 
variables, and then organizing it into the format that the EEOC will mandate.  Reporting 
this data to the EEOC would give the U.S. Government data without context and may 
lead to burdensome Commission investigations and enforcement actions based on 
misunderstandings of incomplete compensation information.  Further, even though  
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EEO-1 data enjoys some protections, the confidential status of employers’ 
compensation information will now be vulnerable either to Freedom of Information 
Act requests or to kind of hacking attacks to which the federal government, with its 
antiquated IT systems in agencies such as the EEOC, has already suffered.

In sum, employers in New Jersey, New York, and around the country would become 
subject to higher EEOC scrutiny of their payroll practices, would face more Commission 
inquiries and litigations, would have to expend additional resources to complete EEO-1 
Forms, and would need to live with a higher risk that their competitors will be able to 
obtain the confidential compensation data that the new rule would require management 
to submit each year to the EEOC.

Key Pro-Employee Changes in New York State 
and New York City Employment Laws and Regulations

New York State and New York City made significant changes in their labor and 
employment laws and regulations last year and this month.  The NYS Legislature 
enacted, and Governor Cuomo signed, key revisions to laws that affect management 
throughout New York State.  Mayor de Blasio and the City Council expanded local laws 
that further burden employers in the City.  These important developments include:

A.	 New York State Women’s Equality Agenda
The Women’s Equality Agenda that went into effect on January 19, 2016 
significantly amended New York State’s sex discrimination, sexual harassment, 
and equal pay laws to afford women greater protection in the workplace.  
These new statutes promoting gender equality in New York State include 
provisions that:

1.	 Amend New York State’s Equal Pay Act to require that an employer which 
pays lower wages to women than to men, for a job of equal skill, effort, 
and responsibility, demonstrate that such disparity is due to a bona fide 
factor other than sex, such as education, training, or experience, and that 
the difference in pay is job related and consistent with business necessity.

2.	 Make it unlawful for employers, in general,  to prohibit employees from 
discussing or disclosing their wages -- a new provision which affects both 
women and men.

3.	 Significantly increase the penalties for New York State Equal Pay Act 
violations by allowing employees to recover liquidated damages of three 
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times (300%) the unlawfully unpaid wages, in addition to making the 
employee whole by requiring payment of the unpaid wages.

4.	 Allow a court to award attorneys’ fees to a prevailing plaintiff in sexual 
harassment and other sex discrimination actions.

5.	 Add familial status as a protected class under the New York State Human 
Rights Law.  This new provision applies equally to men and women who 
are parents or guardians.

6.	 Expand the New York State Human Rights Law’s coverage of sexual 
harassment claims to all employers, including employers of from one to 
three employees who were not previously covered.

7.	 Require employers to provide reasonable accommodation for pregnancy-
related medical conditions.

B.	 New NYS and NYC Protections for Transgender Individuals
1.	 Earlier this month, the New York State Division of Human Rights adopted 

regulations that make discrimination on the basis of a person being 
transgender unlawful under the New York State Human Rights Law.  
These regulations also prohibit harassment of transgender persons and 
require New York employers to reasonably accommodate employees who 
have been diagnosed with a “gender dysphoria” medical condition.

2.	 On December 21, 2015, the New York City Commission on Human Rights 
issued new enforcement guidelines on discrimination against transgender 
individuals, which the New York City Human Rights Law prohibits.  The 
guidelines provide for penalties of up to $250,000 for violations that are 
found to be willful, wanton, or malicious.

C.	 New NYC Protections for Caregivers
1.	 The New York City Council has amended the New York City Human 

Rights Law to include caregiver as a protected class.  The new local 
legislation, which Mayor de Blasio signed on January 5, 2016, defines 
caregivers as persons who provide direct and ongoing care for a minor 
child or a care recipient, such as a relative or individual with a disability 
who resides in the caregiver’s household.  This amendment will go into 
effect on May 4, 2016.
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The following attorneys in our Employment and Labor Law Practice Group 

can assist employers in understanding and complying with these workplace 

developments. 

David I. Rosen, Esq.
Chair, Employment and Labor Practice Group
drosen@sillscummis.com  |  (973) 643-5558

Galit Kierkut, Esq.
Client Alert Editor; Member, Employment and Labor Practice Group
gkierkut@sillscummis.com  |  (973) 643-5896

Charles H. Kaplan, Esq.
Client Alert Author; Member, Employment and Labor Practice Group
ckaplan@sillscummis.com  |  (212) 500-1563
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