
It is 8:35 a.m.,
and you are the

f i rst pers on to
a rrive at the
of f i ce . The firs t
pot of cof fee has
been brewed . Yo u
a re re ady to take
your first sip
wh en the ph on e
ri n gs . On the line
is the pre s i dent of
your firm’s be s t
corpora te cl i en t .
In the most anx-
ious of voi ce s , h e
blu rts out , “t h e
IRS is at my house
and wants to ask
me qu e s ti on s .
What should I
do ? ” Your heart
flut ters . You think
to yo u rs el f , “I am
a gen eral practi-
ti on er, not a cri m-
inal tax law yer.”
But , the In tern a l
Revenue Servi ce
(IRS) is at yo u r
cl i en t’s hom e
ra t h er than his
of f i ce (a bi t
u nu sual to say the
l e a s t ) , it is early,
and no other
l aw yers have
a rrived at yo u r
of fice yet . Th ere’s
no avoiding it . . .
you must say
s om ething to yo u r
cl i en t , and you must say it now.

First, determine why the agents are
standing on your client’s doorstep. You
must ask: “ How many of t h em are
there?” If your client’s answer is “Two,”
he has real problems, and you may have
a juicy case. Special Agents of the Crim-
inal Investigation Division (CID) of the
IRS are law enforcement officers who
always work in pairs. Thus, if there are
two of them, the great likelihood is that
the agents at your client’s house are con-
ducting a criminal tax investigation.

Next , you must instru ct your cl i en t
to say a b sol u tely not h i n g to the agen t s
beyond requ e s ting their business card s
and advising them that his law yer wi ll
c a ll them . If your cl i ent takes these step s ,
you — not the agents — can con trol the
n a tu re and ex tent of a ny inform a ti on
your cl i ent provi des the govern m en t .

O f ten , h owever, you (and yo u r
client) will not be so fortunate. Instead
of receiving a phone call at the outset of
the government contact, your client will
call you after the agents have already left
his home. The following dialogue then
takes place:

Lawyer: “ Did you tell them any-
thing?”

Client: “Of course not.”

Lawyer: “ How long were they at
your house?”

Client: “Two hours.”

Regret t a bly, the above scen a ri o
occ u rs hu n d reds of times each ye a r. But ,
wh et h er you learn of the govern m en t’s

visit after the
a gents have lef t
or before they ’ve
s tepped thro u gh
your cl i en t’s
f ront door, yo u
must know how
the IRS is or ga n-
i zed , and how
e ach divi s i on
f u n cti on s , i f yo u
a re to provi de
your cl i ent wi t h
the ef fective
a s s i s t a n ce of
co u n s el .

The natu re
and severi ty of
your cl i en t’s
probl em wi t h
the IRS may be
determ i n ed in
p a rt by iden ti f y-
ing wh i ch IRS
d ivi s i on has dis-
p a tch ed its
a gent(s) to his
h om e . For pur-
poses of t h i s
a rti cl e , the IRS
consists of t h ree
d ivi s i on s : t h e
Criminal Inve s-
ti ga ti on Divi-
s i on , the Ex a m i-
n a ti on Divi s i on
and the Co ll ec -
ti on Divi s i on .
E ach of t h e s e
d ivi s i ons has a
d i s ti n ct role in
the IRS stru ctu re

and the ra m i fic a ti ons of the inqu i ry wi ll
va ry wi dely depending upon wh i ch divi-
s i on is con du cting the inqu i ry. I wi ll dis-
cuss each in tu rn .

Criminal Investigation Division
The Criminal Inve s ti ga ti on

Divi s i on (form erly known as the
Intelligence Division) investigates sus-
pected violations of the criminal tax
laws — including attempted tax evasion,
the filing of false or fraudulent returns,
the willful failure to file returns, curren-
cy reporting violations and money laun-
dering. CID’s investigations can take the
form of either administrative or grand
jury inquiries. For purposes of this dis-
cussion,assume that the IRS is conduct-
ing an administrative investigation into
the accuracy of your client’s tax returns
rather than working with an Assistant
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U.S. Attorney (AUSA) as part of a Title
26 tax grand jury investigation.

Unlike agents from other division of
the IRS, s pecial agents from the
Criminal Investigation Division have no
interest in assessing or collecting tax
deficiencies. CID special agents are law
enforcement officers who always work in
pairs. They are interested only in devel-
oping evidence that will sustain a crimi-
nal prosecution. Consequently, the filing
of amended or delinquent returns will
not deter an investigation by this divi-
sion. Indeed, such returns will often be
used in the subsequent prosecution of
your client as affirmative admissions of
false filing or non-filing.

In keeping with the division’s goal
of building criminal cases, often your
client’s first contact with CID will be an
unannounced visit by its special agents.
The agents’ primary intent during this
initial visit will be to extract damaging
statements from your client. And, if his-
tory is any guide,the agents will likely be
successful. Though special agents typi-
cally advise taxpayers of their constitu-
ti onal ri ghts (i . e. , give Mi ra n d a - type
warnings), experience demonstrates that
taxpayers are often so flustered or cava-
lier that they try — usually unsuccessful-
ly — to talk themselves out of any prob-
lem. These efforts often cause the tax-
payers to make incriminating statements
or false exculpatory statements. Both are
damaging.

The government has the burden of
proving crimes beyond a re a s on a bl e
doubt. Why help them in any way? Why
give uncounseled responses about events
which took place years ago, without the
opportu n i ty of revi ewing doc u m en t s
and refreshing recollections? Unfortun-
a tely, t h a t’s of ten the situ a ti on wi t h
which you will be dealing if your client
calls you after-the-fact.

Examination Division
The Ex a m i n a ti on Divi s i on (form erly

k n own as the Audit Divi s i on) audits fil ed
retu rns to determine wh et h er ad d i ti on a l
t a x , i n tere s t , or civil pen a l ties should be
a s s e s s ed . The Ex a m i n a ti on Divi s i on also
revi ews retu rns to determine wh et h er an
overp aym ent has been made .

O f f i cers of the Ex a m i n a ti on
Divi s i on are known as revenue agen t s .
Revenue agents typ i c a lly begin an audit
by sending the taxpayer a let ter that (1)
advises him or her that a fort h com i n g
audit has been sch edu l ed , (2) iden ti fie s
wh i ch ye a rs and retu rns wi ll be under
ex a m i n a ti on , and (3) iden ti fies parti c u-

lar items on those retu rns that requ i re
su b s t a n ti a ti on or doc u m en t a ti on . It is
i m portant to note that barring unu su a l
c i rc u m s t a n ce s , a revenue agent con du ct-
ing a ro utine audit wi ll usu a lly n ot begi n
his ex a m i n a ti on with an unannounced
visit to your cl i en t’s hom e . Ra t h er, t h e
audit noti fic a ti on let ter is, by and large ,
the exclu s ive met h od of a n n o u n c i n g
Ex a m i n a ti on Divi s i on inve s ti ga ti on s .
Con tra s ting the noti fic a ti on practi ces of
the Ex a m i n a ti on Divi s i on with those of
C I D, it is clear that the met h od of con t act
u s ed by the IRS wi ll of ten give you som e
i n d i c a ti on of wh et h er a ro utine audit or
a more serious inqu i ry is con tem p l a ted .
However, one important foo tn o te to this
ru l e , wh i ch arises in the con text of t h e
t h i rd bra n ch of the IRS — the Co ll ecti on
Divi s i on — is discussed bel ow.

Collection Division
The Collection Division has three

primary purposes: (1) the collection of
delinquent income and payroll taxes,(2)
the collection of delinquent tax returns,
and (3) the collection of tax deficiencies
previously assessed by the Examination
Division. The agents of the Collection
Division that undertake these tasks are
known as revenue officers.

Your cl i en t’s first indicati on that the
Co ll ecti on Divi s i on is working a case
a gainst him (or her) may be wh en a rev-
enue of ficer shows up at the front door.
L i ke CID special agen t s , revenue of ficers
of ten begin cases with unannounced vi s-
i t s . However, u n l i ke special agen t s , rev-
enue of ficers norm a lly do not travel in
p a i rs . Thu s , while the f a ct of a visit may
d i s tinguish bet ween inve s ti ga ti ons by CID
and the Ex a m i n a ti on Divi s i on , it is the
nu m ber of a gents making a visit that wi ll
h elp cl a rify wh et h er your cl i ent faces a
co ll ecti on probl em or a criminal inqu i ry.

Revenue officers can appear at your
client’s doorstep armed with consider-
able authority. They can seize assets and
l evy against bank acco u n t s . Revenu e
officers also can assess a one hundred
percent penalty on individuals because
of an employer’s payroll tax delinquen-
cies. The unbridled authority and dis-
cretion that many revenue officers pos-
sess requires that they must be dealt with
properly and (on occasion) gingerly.

Prudence and discretion
At the outset, whether your client

faces a criminal investigation, an audit
or collection activity, you must convince
your client to keep his distance from the
IRS agent(s). Prudence and discretion

are your only guarantees against inten-
tional or unintentionally false or inaccu-
ra te statem en t s . Con s equ en t ly, yo u
should not permit your client to engage
in conversation or offer explanations to
the agent(s). Remember: you and your
client are on the agent’s playing field,not
yours. The agent knows what informa-
tion is needed to build the government’s
case. Thus,a seemingly innocuous state-
ment may actually be a damning admis-
sion, depending upon the method of
proof employed by the agent to recon-
struct your client’s income.

E a rly cauti on provi des you wi t h
extra time to prepare your strategy for
dealing with the IRS. Only after confer-
ring with your client,and then the agent,
can a decision be made as to the nature
and sensitivity of the problem, and only
then can a decision be made as to the
strategy that should be employed.

It is now 10:30 a.m., and your client
has followed your advice. He obtained
the business cards of the two special
agents (indicating a criminal investiga-
tion) and declined to answer any ques-
tions. He is now in your office. Once
again, you must decide what to do.

First, if your client arrives with his
accountant, instruct the accountant to
remain in the waiting room. While the
attorney/client privilege is widely recog-
nized, there is no federal accountant/
client privilege if the IRS is conducting a
criminal investigation. This is not to say,
h owever, that an acco u n t a n t’s work
product can never be subject to privi-
lege. The interviews and work papers of
an accountant prepared by him after
retention by an attorney to assist in the
defense of a criminal tax case (Kovel
accountants) are p rotected by the attor-
ney/client privilege.1 But, the accountant
retained for these purposes should not
be the same accountant who prepared
the returns in question, for this individ-
ual will likely be a fact witness subject to
interview by the agents. In fact, the IRS
often sends pairs of agents to interview
both your cl i ent and your cl i en t’s
accountant simultaneously.

Next, you must ensure that the spe-
cial agents do not make another attempt
to meet or speak with your cl i en t .
Remember, this is a criminal investiga-
tion that just happens to focus on tax
returns or tax-related issues. It should be
handled like any other criminal case.
Hence, the Fifth Amendment may be
your client’s best and only ally.

One foolproof way to prevent the
s pecial agents from com mu n i c a ti n g
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directly with your client is to have your
cl i ent com p l ete an IRS Power of
Attorney (Form 2848), which names you
as the legal representative. This form
serves two important purposes. First, it
authorizes the agents to speak to you
about your client without violating IRS
disclosure provisions. Second, it forces
the IRS to communicate with you, the
l egal repre s en t a tive , ra t h er than yo u r
client. Absent a valid Form 2848, the
special agents conducting the adminis-
tra tive inve s ti ga ti on (as disti n g u i s h ed
from a Title 26 tax grand jury investiga-
tion) cannot divulge any information to
you regarding your client’s case. It also
bears mention that caution should be
exercised once the special agent is given
the Power of At torn ey Form 2848
appointing you spokesperson. As your
cl i en t’s repre s en t a tive , you speak for
your client and thus should be wary of
making any vicarious admissions. See
Fed. R. Evid.801(d)(2)(C).

When you submit the Form 2848,
you should include a letter to the special
agent. This letter should contain specific
requests regarding future contacts and
the service of summonses. In addition,
the letter should request a final confer-
ence with CID prior to any referral being
made to the Tax Division of the U.S.
Department of Justice.2

The special agent’s goal is to develop
sufficient evidence to author a Special
Agen t’s Report (SAR) recom m en d i n g
prosecution. The agent develops the evi-
den ce by intervi ewing wi tnesses and
reviewing documents. The administra-
tive summons is the vehicle by which the
s pecial agent com pels te s ti m ony and
document production. It is the function-
al equivalent of a personal grand jury
su bpoen a . The statutory language
authorizing administrative summonses
states, in relevant part,

For the purpose of ascer-
taining the correctness of any
return, . . . [or] determining the
liability of any person for any
internal revenue tax . . . the
Secretary [of the Treasury or
his designee] is authorized – 

(1) To examine any books,
papers, records . . . which may
be relevant or material to such
inquiry;

(2) To summon . . . any . . .
person the Secretary may deem
proper . . . and

(3) To take such testimony
of the person concerned,under
oa t h , as may be rel evant or
material to such inquiry.3

Issued in good faith
If a pers on or en ti ty does not com-

p ly with an aut h ori zed su m m on s , t h e
IRS can seek en forcem ent in the Un i ted
S t a tes Di s tri ct Co u rt . S e e 26 U. S . C . §
7 6 0 4 . In deed , ju d ges ro uti n ely gra n t
a pp l i c a ti ons to en force IRS su m m on s e s ,
for the standards of en forcem ent are
e a s i ly met by the govern m en t . To ju s ti f y
en forcem en t , the govern m ent need on ly
dem on s tra te that the su m m ons was
i s su ed in good faith. This means simply
that the IRS must show that (1) the
i nve s ti ga ti on wi ll be con du cted for a
l egi ti m a te purpo s e ; (2) the inqu i ry may
be rel evant to this purpo s e ;4 (3) the
i n form a ti on sought is not alre ady in the
Com m i s s i on er ’s po s s e s s i on ; (4) the
ad m i n i s tra tive steps requ i red by the
In ternal Revenue Code have been fo l-
l owed ; and (5) no referral to the
Dep a rtm ent of Ju s ti ce has yet been
m ade recom m ending the initi a ti on of a
grand ju ry inve s ti ga ti on or pro s ec uti on .
If these five el em ents are establ i s h ed ,t h e
su m m ons wi ll be en forced .5

One other issue with rega rd to the
i s su a n ce of su m m onses con cerns those
s erved upon your cl i en t’s retu rn prep a r-
er or acco u n t a n t . More of ten than not,
the accountant who prep a red the
retu rns in qu e s ti on wi ll be a cri tical gov-
ern m ent wi tness in a tax eva s i on or false
filing inve s ti ga ti on . Wh en the spec i a l
a gent issues a su m m ons to com pel the
a ppe a ra n ce of the retu rn prep a rer and
the produ cti on of his file, i n clu d i n g
work papers and ret a i n ed copies of
retu rn s , the su m m ons must be issu ed in
accord a n ce with the requ i rem ents of 2 6
U. S . C . § 7609. This Secti on govern s
su m m onses issu ed to “t h i rd - p a rty
record keepers ,” i n cluding banks, con-
su m er reporting agen c i e s , c redit card
com p a n i e s , bro kers , l aw yers and
acco u n t a n t s . Secti on 7609 requ i res that
a copy of a ny su m m ons issu ed to a
t h i rd - p a rty record keeper be mailed to
the pers on whose records are bei n g
su m m on ed (usu a lly your cl i en t ) . Th i s
pers on then has the ri ght to initi a te an
acti on in U. S . Di s tri ct Co u rt to qu a s h
the su m m ons within 20 days of recei pt .
Un fortu n a tely for taxpayers , m o ti ons to
quash are ra rely, i f ever, gra n ted .

Best witness
The special agent hopes that the

retu rn prep a rer wi ll be his best wi tn e s s
by furnishing te s ti m ony that qu e s ti on-
a ble inform a ti on con t a i n ed on the
retu rn is stri ct ly the re sult of i tems and
amounts provi ded by the taxpayer. Th e
s pecial agent furt h er hopes to ga rn er te s-
ti m ony from the retu rn prep a rer that any

om i s s i ons or unders t a tem ents on the
retu rn are the re sult of i n form a ti on that
the taxpayer wi t h h el d . For a va ri ety of
re a s on s , the special agen t’s hopes are
of ten re a l i zed . For ex a m p l e , the retu rn
prep a rer is typ i c a lly fri gh ten ed or inti m-
i d a ted by the pre s en ce of the spec i a l
a gen t s .

In ad d i ti on , retu rn prep a rers are
com m on ly con cern ed that their con-
du ct in prep a ring the retu rns may com e
u n der scruti ny. For these re a s on s , con-
s i dera ti on should be given to ret a i n i n g
an attorn ey to repre s ent the retu rn pre-
p a rer. This wi ll help en su re that trut h f u l
te s ti m ony is obt a i n ed . Moreover, it wi ll
h elp to safeg u a rd against the retu rn pre-
p a rer becoming su bj ect to implied
t h reats or coerc i on as to the con s e-
qu en ces of providing the special agen t
with less than “coopera tive” te s ti m ony,
i . e ., exc u l p a tory statem ents or con fe s-
s i ons of n egl i gen ce or mistake .

The special agent alw ays asks the
a t torn ey for the target - t a x p ayer if he is
going to coopera te . However, coopera-
ti on means different things to differen t
peop l e . Coopera ti on , according to the
s pecial agen t ,l i kely means su bm i t ting to
a recorded intervi ew under oa t h . Un l e s s
the case is a “slam du n k” and the tax-
p ayer wants heaven ly absoluti on for his
s i n s , coopera ti on (as def i n ed by the spe-
cial agent) is anathema to ex peri en ced
defense co u n s el .

The special agent usu a lly issues a
su m m ons to the taxpayer for the pro-
du cti on of his business record s . If t h e
t a x p ayer- t a r get con du cts his bu s i n e s s
as a sole propri etors h i p, the invoc a ti on
of the Fifth Am en d m ent may shiel d
him from producing those cri tical doc-
u m en t s . However, i f he con du cts his
business affairs as a partn ership or cor-
pora ti on , the Fifth Am en d m ent wi ll
of fer pro tecti on from the produ cti on
of business records on ly in very limited
c i rc u m s t a n ce s .6

At the con clu s i on of the spec i a l
a gen t’s inve s ti ga ti on , he or she wi ll pre-
p a re the SAR. If the agent con clu de s
that there is insu f f i c i ent evi den ce for
pro s ec uti on , a “d . i .” ( d i s con ti nu ed
i nve s ti ga ti on) report wi ll be prep a red .
If the special agent recom m ends that
the case be pro s ec uted , the attorn ey for
the target - t a x p ayer should attend a for-
mal con feren ce with the special agen t
and his group manager. As stated earl i-
er, no con feren ce wi ll be gra n ted unless
one is requ e s ted . That con feren ce can
be a va lu a ble learning ex peri en ce . Yo u
wi ll learn , at the very least, the ye a rs for
wh i ch pro s ec uti on wi ll be recom m en d-
ed , the statutes all eged to be vi o l a ted ,
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the met h od of proof and the amount of
the all eged civil tax def i c i en c i e s .
However, co u n s el must exercise cau-
ti on and not make specific factu a l
a s s erti ons on beh a l f of his cl i en t
because of the vi c a rious ad m i s s i on
probl em assoc i a ted with the IRS Power
of At torn ey Form 2848.

The revi ew procedu re for ad m i n i s-
tra tively inve s ti ga ted tax crimes disti n-
guishes them from other federal cri m i-
nal cases. Pri or to the year 2000 re s tru c-
tu ri n g, every criminal tax case moved
a l ong a three - ti ered revi ew track . Af ter
the Ch i ef of CID approved the SAR, t h e
case file moved to the local IRS Di s tri ct
Co u n s el ’s of f i ce . The Di s tri ct Co u n s el is
the legal advi s or to the IRS in the loc a l
a re a . A docket attorn ey from Di s tri ct
Co u n s el revi ewed the case file for lega l
su f f i c i en c y, but con du cted no inde-
pen dent inve s ti ga ti on . The attorn ey
t h en determ i n ed wh et h er there was (1)
a prima faci e case and (2) a re a s on a bl e
l i kel i h ood of a convi cti on . If the answer
to both these determ i n a ti ons was ye s ,
Di s tri ct Co u n s el sent a Cri m i n a l
Referen ce Let ter (CRL) to the Ta x
Divi s i on of the Dep a rtm ent of Ju s ti ce
( DO J - Ta x ) . If Di s tri ct Co u n s el con-
clu ded on legal or factual grounds that
ei t h er of the two cri teria was not pre s-
en t , a Criminal Acti on Mem ora n du m
(CAM) was prep a red and forw a rded to
DO J - Ta x .

Pri or to the year 2000 re s tru ctu r-
i n g, co u n s el for the taxpayer was also
of fered a con feren ce with Di s tri ct
Co u n s el as a matter of co u rs e . Th e
i n form a ti on ava i l a ble and scope of t h e
con feren ce were , h owever, l i m i ted . For
ex a m p l e , the con feren ce was not the
p l ace to discuss plea bargaining or to
ad d ress disputed factual or evi den ti a ry
i s sues unless they were gl a ri n g.
Si m i l a rly, the IRS typ i c a lly said very lit-
tle abo ut the facts of its case and usu a l-
ly took a ‘sit back and listen’ po s tu re .
L i kewi s e , c ivil re s o luti on of the case was
n ever discussed . In fact , c ivil re s o luti on
is n ever a bargaining point at any level
in the criminal revi ew proce s s . O n ce
a ga i n , the vi c a rious ad m i s s i on ru l e
a pp l i ed . However, i f your defense to a
case was technical (e . g ., errors in calcu-
l a ting the tax impact of a tra n s acti on or
l ack of a proper starting point for an
IRS net worth recon s tru cti on of yo u r
cl i en t’s income) or based on IRS po l i c y
gro u n d s , the best place to raise it was at
the Di s tri ct Co u n s el level .

Si n ce re s tru ctu ri n g, the revi ew
process has been som ewhat stre a m-
l i n ed . The most significant ch a n ge is
Di s tri ct Co u n s el ’s earl i er invo lvem ent in

the proce s s . Now, i n s te ad of receivi n g
the case after CID has com p l eted its
i nve s ti ga ti on , an attorn ey from Di s tri ct
Co u n s el ’s of f i ce is assign ed to each case
along wi t h the special agen t - i n - ch a r ge
( S A I C ) . Di s tri ct Co u n s el is, t hu s , cl o s ely
i nvo lved in a con c u rrent revi ew and
i nve s ti ga ti on of the case. The referral of
the case to the Tax Divi s i on is then
m ade direct ly by the SAIC, and Di s tri ct
Co u n s el ’s assessment of the case is
m em ori a l i zed in a let ter that becom e s
p a rt of the pack a ge forw a rded to the Ta x
Divi s i on . The convers i on to this new
revi ew process is ef fective immed i a tely.
Thu s , referrals to the Tax Divi s i on are
n ow made exclu s ively by CID.

The next level of revi ew for an
ad m i n i s tra tively - i nve s ti ga ted cri m i n a l
tax case is by the Criminal Enforcem en t
Secti on of the DOJ Tax Divi s i on in
Wa s h i n g ton , D. C . Wh en cases arrive in
the Criminal Enforcem ent Secti on , a
determ i n a ti on is qu i ck ly made to cl a s s i-
fy each case as com p l ex or non - com-
p l ex . Any case for wh i ch a con feren ce is
requ e s ted is cl a s s i f i ed as com p l ex .
Because the cl a s s i f i c a ti on is made
qu i ck ly and because simple cases are
revi ewed in approx i m a tely two wee k s , i t
is important to request a con feren ce
while the case is sti ll being revi ewed by

the IRS.7 The import a n ce of d ra f ting the
l et ter before the case even arrives in
DO J - Tax is that unless a “ wh en and if”
l et ter is wri t ten , the case may alre ady
h ave been revi ewed by the time your let-
ter is received , and you wi ll have missed
your opportu n i ty to con fer with the
a t torn eys revi ewing the case.

Tax Di v i s i o n
The vi c a rious ad m i s s i on rule doe s

not app ly at the Tax Divi s i on . Ta x
Divi s i on attorn eys are trial law yers as
well as revi ewers . Th ey are gen era lly far
m ore sen s i tive to trial probl ems and
c red i bi l i ty issues than law yers in the
Di s tri ct Co u n s el of f i ce (who gen era lly
do not practi ce in U. S . Di s tri ct Co u rt s ) .
Tax Divi s i on attorn eys app ly the same
s t a n d a rds of revi ew as Di s tri ct Co u n s el
— prima faci e case? Re a s on a ble likel i-
h ood of a convi cti on? If the Ta x
Divi s i on con clu des that these cri teri a
a re pre s en t , it wi ll forw a rd the case to
the Un i ted States At torn ey ’s of f i ce in the
a ppropri a te distri ct with an instru cti on
to initi a te pro s ec uti on . It wi ll also pro-
vi de the Un i ted States At torn ey wi t h
i n s tru cti ons on what count or co u n t s
g u i l ty pleas should be ten dered if p l e a
n ego ti a ti ons take place . The Ta x
Divi s i on has a “m a j or co u n t” po l i c y
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wh i ch governs plea nego ti a ti ons in all
c riminal tax cases.

In the event the Tax Divi s i on is
u n certain that the two cri teria are pre s-
en t , it can aut h ori ze the Un i ted State s
At torn ey to con du ct a grand ju ry inve s-
ti ga ti on in order to determine wh et h er
the case is wort hy of pro s ec uti on .
O f ten ti m e s , the directi on to con du ct a
grand ju ry inve s ti ga ti on is prom pted by
defense co u n s el ’s com m ents du ring the
Tax Divi s i on con feren ce wh i ch high-
l i ght infirm i ties that may exist with the
c red i bi l i ty of a wi tness or other aspect s
of the case

Once the case has been sent to the
United States Attorney’s Office by the
Tax Division for the initiation of prose-
cution, prosecution cannot be unilater-
a lly decl i n ed by the Un i ted State s
Attorney. A memorandum must be sent
back to the Tax Division setting forth
reasons why the case should be declined.
If the Tax Division disagrees and does
not change its recommendation, it can
send its staff attorneys to the district to
prosecute the case on their own.

F i n a lly, the local AUSA handl i n g
your cl i en t’s case typ i c a lly does not han-
dle tax pro s ec uti ons full time or have a
com p l ete knowl ed ge of the IRS or its
procedu res unless the distri ct in wh i ch

you practi ce is a very large on e . Al s o, typ-
i c a lly the AUSA wi ll not be a tech n i c a l
tax ex pert and wi ll rely heavi ly on wh a t
the IRS agents who inve s ti ga ted the case
tell him or her abo ut technical matters .
But rem em ber, the AUSA who wi ll ulti-
m a tely repre s ent the govern m ent at tri a l
is the pers on most sen s i tive to factual or
evi den ti a ry probl ems wh i ch may impair
a su ccessful pro s ec uti on .

N o t e s
1. United States v. Kovel, 296 F.2d 918

(2d Cir. 1961).
2.Internal Revenue Service

Criminal Investigation Division
Post Office Box 741
Springfield, New Jersey 07081-0741

ATTENTION: Special Agent Skip Cashdollar

RE: Tom Taxpayer

Dear Mr. Cashdollar:

The above named law fi rm represents Tom
Taxpayer. I enclose a copy of a Power of
Attorney (Form 2848) evidencing same.

All contacts relating to this taxpayer should
be made through me at this office. Please
send copies of all summonses required to
be served on the taxpayer pursuant to 
§ 7609 of the Internal Revenue Code to me
at the above address, as well as all other
summonses issued in this case.

Please provide me with a copy of the mem-
oranda of interview prepared by you or
other agents after your meeting with Mr.
Taxpayer on or about June 1,2002.

Please telephone me at your earliest con-
venience so we may arrange for a mutually
convenient time and place to meet in order
to discuss your investigation.

Pursuant to the provisions of § 9356.1(1) of
the Internal Revenue Manual, the under-
signed here by re s pe ctfully requests an
opportunity for a final conference in the
Criminal Investigation Division prior to any
recommendation for consideration of crim-
inal prosecution.

Very truly yours,

LAWRENCE S.HORN
3. See 26 U.S.C.§ 7602.
4. Courts construe the term “relevant”

very broadly.
5. See 26 U.S. C. §§ 7602, 7604 and

United States v. LaSalle N ational Bank,437

U.S.298,313 (1978).
6. Braswell v. United States, 487 U.S.99

(1988); United States v. Doe, 465 U.S. 605
(1984).

7. Rosemary Paguni, Chief 
Northern Criminal Enforcement Section
Tax Division
United States Department of Justice
Washington, D.C.20530

Re: Tom Taxpayer

Dear Ms. Paguni:

I represent the above named taxpayer who
is the subject of an investigation being
conducted by the Criminal Investigation
Division of the Internal Revenue Service in
Springfield, New Jersey. In the event a case
concerning Mr. Taxpayer is forwarded to
you with a recommendation for prosecu-
tion, I request an opportunity to have a
conference with a member of your section
prior to your taking any action.

Please ackn owledge re ceipt of this
l e t te r.

Thank you for your courtesies.

Very truly yours,

LAWRENCE S. H O R N ■
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HELP US HELP YO U
N ew BriefBank &

M o t i o n s B a n k

N ACDL is overhauling and upd at i n g

its Bri e f Bank and Mo t i o n s Ba n k . B u t

we need your help to develop this

valuable re s o u rce.

The new Bri e f Bank and Mo t i o n s Ba n k

is fre e - o f - c h a rge to all NAC D L

m e m bers and accessible online on

N AC D L’s Web site. It’s just what yo u

need to help defend your client s.

Please co nt a ct Jack King at the

N ACDL office for more info rm at i o n

and to send your bri e fs and motions

for inclusion in this new section of

our Web site : j a c k @ n a cd l . o rg
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